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CENI £AL A Li'i1 i'iiS TkATIVE TPL BU NAL 
c(JTTAGK 1ENCH; CUTQ(. 

UriLinal iip lication No. 322 of 1995, 
, 20 0, 

C 0 R A 'M: 	 ~~T 

THE HONOURABLE MR. SOMNATH SOIvt, V1C-CAIPAN 
AND 

THE FNQUkwLE MR. NITyANAi\jLk PRUSTY,MENBER(J), 

.... 

Bëns kidhar Sethy,Aged about 50 years, 
Son of late Medan 6ethy,Village Narayanpur, 
P,O.Gatanai,p .S:Patkura, LaSt.Kefldrapara. 	.... Applicant. 

By legal practitioner: M/S .R.B.Mohapatra,J,K.Naya]c, 
N .J.Singh, N.R.Rout ray, 
Advocates. 

-Vers us- 

1, 	Union of india rep res ented by the Ch.i pan, 
Cent'a1 Board o f £ rect Taxes, Depa rtment of 

evenue, New De1. 

Chief comnhissJc)ner of Income-tax, central Revenue 
Building, patne, ist.patna(Bjha 

commissioner of income Tax,crissa,At...15 Forest p1jç, 
Bhnewarl,Lst.Khurda( orissa 

Satyaadi Sahoo,income tax Officer, 
oft-ce of the income Tax Officer, Dhenknal, 
o/s t . Dhenkanal. 

Ckinmoy DEieswelr etra,incoine Tax Officer, 
jha rsuguda income Tax o ffice,At/po/ist .jha rsuguda. 

P.c.Mishra, 
income Tax Officer, 
Centr1 lnfoimation Branch, 
income Tax Office, 

At/Po: Rourkela, 
L-Strict-Sundergarh. 

Respondents. 

By legal practitioner : Mr.A.K.Bose, 
Senior Standing Counsel 
(Central) 
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OR D E R 

MR.NITYANIiNDh PUTY0 MMBER(J1C1AL). 

The applicaflt,who is presently working as Income-tax 

Officer, central Information Branch,has filed this original 

Application under section 19 of the Administrative Tribunals 

Act, 1985 for a di rection to the iespondents 1 to 3 for making 

payment of the arrear dues of the applicant for the period from 

20-1-1988 to 9-12-1990 in the prevelent scale of pay  of I .T.O, 

Gr.'B' and to revise the All India Seniority List of 1.T.Os 

(Annexure_A/13) re-fixing the position of the applicant above 

k<espondents 4 to 6 and for other anciliary red. efs. 

2. 	In this case, since most of the facts are not in dispute, 

it &cnot necessary to go into too many facts of this case. 

dowever, it would suffice to say that the applicant in this 

case was initially appointed and joined as Upr Division 

c1ec on 12-9-1966 and confirmed in the said post on 6-12-1971. 

After paiiig Departmental Examination, he ws promoted to the 

post of inspector of Income-tax and joined the post on 12-4-

1978.while working as such, the applicant appeared at the 

depa rtmental examination for the purpose of his promotion to 

the post of I.T.O. Gr.B and has been declared passed in the 

said examination vide office order dated 6-11-1980 w.e.f, 

7-6-1980(Annexure_A/2) .The case of the applicant 	promotion 

to I.T.O. Gr.E, could not be considered by the D.P.C. held in 

1981 as by the relevant time,the applicant even though was 

having the requisite qua1ifiction and eligibility was not 

ciming within the zone of consideration and none of his juniors 

were promoted to the post of I.T.o. r.B. 
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The app1icnt)du.e to pendency of criminal proceedings 

instituted against 	 in the court of Special 

Judge,Bhubaneswar,was placed under suspension w.e.f. 17.11. 

1982.However, the order of suspension was revoked and he 

was re-instated on 115-1987 and on 19,6.1987 he was 

cli-scharged by the pecia1 Judge,2hubaneswar as per the 

charges framed against him by the C.B.1 • It is worthwhile 

to mention that while the disciplinary proceeding as well 

as Criminal proceeding was in progress, a D.P.C. was held 

on 14.11.1986considered the cases of applicant and other 

officeLs,who were coming within the zDne of crJnsideration 

but the applicant was it found fit for promotion to the 

1.T.0. Gr.13 in the said D.P.C. Even though the applicant 

was discharged on 19.6.1987 by the Special Judge,huJoaneswar, 

a Departmental proceedings was initiated agairtthe app1icnt 

on 22-.L2-1987.The applicant submitted his explanation an 

28 .12.1987, enquiry officer was appointed, conducted the 

enquiry and submitted his report on 9-4-1990.After going 

through the report of the 1.().  and necessary records,  the 

4iscip1inary I-uthority exonerated the applicant from the 

criarges as per the order passed on 24-7-1990.hile the 

proceeding was in progress, next D.P.C. was held on 1-1-88 

and the findings of the .L).p.c. with regard to the petitioner, 

was kept in a 'sealed covers on account of the pendenr of the 

disciplinary proceedings against the appli nt and after 

the applicant was exonerated from the charges,vide order of 

the Disciplinary Authority dated 24.7.1990,:ealed covews 

opened and on the basis of the recommendations of the EPC, 

he was promøted to the post of I.T.O.Gr.B w.e.f. 20.1.1988 
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i.e. the date on which his immediate Senior Shri N.Gupta 

was promoted.The applicant was allowed the benefit of ti-

pay fixation on account of promotion w,e.f. 20.1.1988 

but as has been directed by the commission of Incometax, 

the applicant was not allowed to draw the pay in th 

scale attached to the post of 1.T.O. Gr.13 from the said 

date (20.1.1988),  but he was only allowed the pay scale 

of I.T.U. Gr.B from the date he actually assumed his duty 

as 1.T.C. Gr.B i.e. w.e.f. 10.12.1990 	was allowed 
0- 

the Seniority from the date of his notional promotion i.e. 

20.1.1988 and accordingly,his name was mentioned in the 

All India seniority list ot 1.T.0.Gr.B below Shri IN.Gupta, 

who is his immediate senior as I 	such, the pay of 

the applicant was nationally fixed as per Annexure-li dt. 

3-1-1991,1t goes without saying that even though the 

app±int was promoted and his pay was fixed notionally 

w.e.f. 20.1.1988 vide order dt.3.1.1991 at Arniexure_A/11 

and even though the actual payment was not made w.e.f. 

20.1.1988,the applicant did not bother to challerge the 

same before the appropriate forun or authority.n1y after 

publLcationof the gradation list of ITO Gr.3, on 21.10. 

1993 (Annexure-A/13)the applicant filed his representation 

on 2-11-1993 to the authority challenging his placement 

in the gradation list of ITO Gr.Bwith a prayer to place 

his position in the seniority list above Sh. 55 Sahu2Oft 

his junior in the 1TI vide Annexure-A/14 dt. 2-11-93. 

Thereafter,applicent vide his letter dated 3.11.94(nnexu,re-l5) 

and 25-4-95(nnexure...16) submitted reminders for coLisideration 

of his earlier representation with the self same prayer. 

Since nothing was done, the applicant has approached before 
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this Tribunal with the prayers referred to earlier. 

Respondents have filed their reply a dmitting all t te 

above facts but they have challenged the maintainability of the 

present O .A. on the ground of limitatiun anaplural remedy. 

we have heard Mr.R.B .Mohapata, learned counsel for the 

app1cant and Mr.A.K.Bose, learned senior Standing counsel for 

the Departmental Respondents and have also perused the 

records and pleadings of the respective parties. 

In view of the pleadings of the respective parties, 

the main points to be detennined in this case is as to whether 

the applicant is entitled for his arrear emoluments for the 

period from 20.1.1988 to 9.12.1990 and refixing his position 

i nt he seniority list of I.T.O. Gr.B abo respondents 4 to 6 and  

as to whether the present O.A. is maintainable in view of the 

plural remedy and on the point of limitation. 

Though the private Respondents 4 to 6 were duly 

noticed but they did not appear and file their counter in 

this case. 

The fact remains tt the Respondents 4 to 6 were 

promoted on the basis of the recommendations of IC held in 

1986 and the applj.cant was promoted on the basis of recommendation 

of the ZPC held in 1988 and the app 	flt did rot challerge the 

finaings of the IPC held in the year 1986 or the promotion given 

to the Respondents 4 to 6 on the basis of the recommendatj0 ns 
of the c held in 1986.Since the a L pli.nt did not bother t 

challenge the same in time and remained silent for years 

at this stage the prayer of the appi cant for placing him above 

Respondents 4 to 6 in the All indid Gradation list of ITO can not be 

entertained. As such tk placement of the 
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Respondents 4 to 6 in the AllIndia Gradatin list of ITOS 

are justified and can not be interfered with He.rce tke  

present prayer of the applicant in the original Application, 

to unsettle a settled thing is not sustainable in the eye of 

law,the same is being barred by limitation.Therefore,the 

only prayer of the applicant remains for coxideration is 

as to whether, the applicant is entitled to his arrear 

salary w.e.f. 20.1.1988 to 9.12.1990  as has been claimed 

by him in the O.. 

In support of this prayer of the applicant, Learned 

counsel for the applicant has relied upon the following 

decisions: 

AlP. 1991 Sc 2010 - Union f India and others 
Vrs. K.V.Jankirarnan; 

Ama rendra Kunar Das Vrs .OFDC and ors - Vol.81 
(1996)CLT 393; 

C) 	State of M.P. & another Vrs.Syed zahir and 
another - AIR 1993 Sc 1165; 

state of ndhra p Lades h Vrs .KVL Na rasimha Rao 
and others Au?. 1999 Sc 2255; 

Manohar Sitaram Nandanwar vrs .Unicn o f India 
(1986)1 ATC 531(Bombay):(1987 2 SLR 780; 

J3nupati KUrnur 6ardar Vrs .UNN of India - (1989) 
10 ATC; 209 (Calcutta): (1988)4 SLR (CAT)424; 

i.I.ievasahayam vrs.Union of lndia(1987)4 ATC 
149 (Delhi) 

p.Narayan NairVrs.Chief G.M. Telecoml1994)26 ATC 
883(k rnakulam); 

P.Muthoswamy Vrs.UOI - (1991)16 ATC 343(Delhi). 

Similarly, in support of the contentions of the iespondents, 

Learned Seraor Standing counsel(central) has relied upon the 

fol.Lowing decisions: 
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AII 2000 SC 2337 - Union o f India andothers vrs. 
k.S .harma; 

AiR 1997 SC 1434 -K.R.Bibhavnekar vrs .state of 
Maharastra and others; 

AIk. 1993 sc 1585 - Union of India Vrs .Kewal Kumar; 

AI±. 1993 sC 1488- DDA Vrs.d.C.Khuana; 

No.361 wamy's case jji.gest 1997/1- prem pal Nepalia 
VrS. Ufli-onof India -and others; 

ve have gone t1rough the decisions cited by learned 

counsel forthe repective parties. 

So far as the decision cited by learned counsel for 

the applicant in the case of Union of India vrs. K.V. 

Jankiraman (supra),the HOn*be Apex court have been pleased 

to hold as follows: 

when an employee is completely exonerated in crl./ 
Disciplinary proceedings and is not visited xmith 
penalty even of censure indicating thereby that he was 
not blameworthy in the least,he should not be 
deprived of any benefits including the salary of 
the promotional post.The_nona1 rule of ,no  work 
no paysf is nct applicable tosudi cases where t 
employee although he is willing to work is kept 
away of tne work by tne authorities for no fault 
of his .This is not a case where the employee remains 
away for work for his own recison although the work tS 
offered to him, it is for this reason that FR 17(l) 
will also be inapp1icble to 	such cases'1. 

(emphasis supplied) 

Following the above said decision and the ratio decided in 

the K.V.Jaxkiraman's case, the ft0 n'bie Apex court in the case 

of Syed Naseem zahir and others (supra) at paragraph_6 have 

been pleased to observe as follows2 

"xxx xxx • in case he is completely exonerated, 
lIthe sealed cover" scail be opened and ifthe 
recommendation is in his favour,he sha.Li be 
notionally promoted with effect from a date when 
a person junior to him was promoted to the post 
of Jr.Engineer.In that event he shall be_entitle 

\ 	
to all consequential benefits including the backwages." 

(emphasis supplied) 
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In the case of Amarendra Kumar Das (supra),the 

don'ble High court of Orissa,after taking into consideration 

toe ratio decided in both the above cases have been 

pleased to observe -as follows: 

'xxx xxx xxx. It becomes absolutely clear 
that once an employee is promoted w.e.f. a 
retrospective date,on being completely exonerated 
he can not be deprived of the pay and other 
benefits to which he would have been entitled had 
he in fact been promoted to the said post on the 
date on which he hcs been subsequently promoted. 
Any condition imposed to the effect that the said 
employee would not be entitled to pay and 
allcwances as a result of promotion is illegal 
and uns uStauinebl". xx xx xx xx xx xx xx xx xx xx 
xx xx xx xx xx xx xx xx xx xx xx xx xx xx xx xx. 
Grant of back wages is not intrinsicaiiy irtherent 
when retrospective promotion is grented.But it 
goes witbcut sag that when noj)unishmentis visited 

there is no other factor concommitant, as indicated 
above, the employee is entitled to full bacwaqe'*. 

(emphasis supplied) 

The d0n'ble court, further in the above decison have been 

pleased to ohseve that when notional promotion is given 

with retrospective effect,without financial benefits,the 

Same would he arbitrary,The principle behind this is that no 

one can be penalised for no fault of his and the employer 

can not take advantage of an illegal action. Even though 

the facts of other decisions of different benches of the 

Tribunal cited by learned counsel for the applcant are 

different to the present case,but the ratio decided in 

thecses.f K.V.Jankiraman(supra) has been followed while 

deciding the matter relating to payment of backages in 

the above said cases.Therefore,it is needless for us to 

go into details of those decisiors relied upon by the learned 

counsel for the applicant. 
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10. 	Learned senior standing Counsel has strongly 

opposed the argument advanced by the learned counsel for 

the applicant relying on the above said decisions with 

regard to payment of backages and has also relied upon 

the 	 k in support of thi r contentions 

which are discussed below, 

In the case of Union of India and others (rs. R.S. 

.hiIna (supra),the d n1 ble Apex Court have only upheld 

the adoption of the sealed cover procedure and have been 

pleased to hold that the said procedure adopted by the 

Department is justified. In the case of K..Bibhavnekar 

(upra),the n'ble Apex Court have been pleased to hold 

tnat even if a person is acquitted in the Cri.cose,the 

epartment is rigflt in proceeding against the delinquent 

official treatin the period of suspension as such. In case 

of Union of india Vrs .Kewai. Kumar (supra) the ion'b1c Apex 

Court have dealt wttn regard to adoption of sealed cover 

procedure.In the case of ix1 vrs.M.C.Khurana(supra),the 

k-ionb1e Apex Court have held that the issue of chargesheet 

is trie date of inition of the proceeding.As such, after 

going through the above Saict decisions,we are of the 

flsidered opiflon that even though the fact of the said 

cases are relating to adoption of sealed cover procedure and 

initiatjn o f disciplinary proceedings after acquittal in 

crl.case and issue of chargeshet is the date of initiation 

oiL the proceeding, those decisions are not appiib1e to tk 

present case at hand,in view of the fact that in the instant 

case the point is to be decided only as to whether the 

applicant i entitled for payment of bdc1ages from the date 

or his notional promoti till the acta1 promoticn.purther 



more the Learned senior Standing counsel for the iespondents 

has relied upon the decision of the Jodhpur Bench of the 

rribunaj. uated 15.7.1996 in OA n0 , 171/94 wherein it has 

been held that "denial of benefits of actual promotion 

cnd arrears of pay  from the date of givirg promotion 

after exoneration in the disciplinlry proceedings can not 

be sustairble". This decison rather supports the claim 

of the applicant and the contentions raised by learned 

counsel for the applicant. 

After going through the above said decisions and 

considerina the fact and circumstances of the case,we are 

of the considered opinion that the applicant is entitled 

for the backwages from 20.1 .1988 to 9.12.1990 as has been  

prayed for by him in this 0.A.' But themain point raised 

by the learned Senior Standing Counseifor thpepartmental 

espondents while opposirg the prayer made by the applicant 

is on the point of 1irnitatic. 

So far as the point of limitation is concerned, 

the acmitted ±ect is that the applicant's ply in the 

promotional post was notionally fixed from the date of 

his notional promodon vide order dated 3.1.1991 seen 

at inuexure/11 but the applicant never bothered to 

cnallenge the same within the period of limitation by 

way of filing any application before any available forum. 

Further more while the All India Seniority list of Income-tax 

Officer as on 1.11.1992 was comrunicated to the applicant 

vide letter dated 21.10,93,seen at Anriexure-A/13,the 

applicant only submitted his representation on 2.11.93 and 

,- thereafter reminders on 3.11.94 and 25.4o95 vide Annexures 
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A/14,A/15 and A/16 respectively chal)enginj the posito n 

of the kespondentin the above seniority list ,who were 

promoted on the basis of the recommendaticrjs of the Epc 

held in 1986,In the said representation and reminderhe 

had not sought for any relief with regard to the position 

in the seniority list published after the iC held in 

1988 or regarding payment of salary w.e.f. 20.1.1988 to 

9.12.1990. ve have already oseYvein the foregoing 

paragraph that so far as tne dispute relating to the  

placement of ±espondents 4 to 6 in the All India seniority 

List ofITQs 3.r.B ,the same having been done -as per the 

recommendatins of the LPC held in 1986 and the applicait 

having been rnained silent for such a long period, the 

scme can not be reopened at this stage as this would amount 

to unsettling a settled tk.ng. 

So far as the point of limitation raised by learned 

Ssc for the Respondents is concerned,even though the applicant 

has itt filed any separate application for condortion of 

delay in filing the present application,he has relied upon 

and cited the decision o f the i-lOn'ble -tpex Court in the case 

C1lecto, Lend, As.ition,Anantanag Vr Katij reported 

in IR 1987 SC 1353(at col.3 of the CA) .In this regard 

we have also gone through the decision of the rion'ble 

Supreme Court reported in AIR 2000 SC 2306 -State of j3ihar 

anu otners Vrb. Kameswar pringh anuother-s Vrs. Uo1 and others. 

wherein the earlieL decision of the Hon'ble Apex court in 

the case of collector,Land cquisitiofl (supra) has been taken 

note of. In the case of collector,Land Accuisitiofl(supra), 

\5 	the irionlbie Apex Court have been pleased to obse..ve as follows: 
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"Refusing to condone the delay can result in 
meritorious matters being thrown out at the 
very threshiold and cause of justice being 
defeated.As against this when delay is 
condoned the highest that can happen is that 
a cause would be decided on merit after hearing 
the partics. 

very day's delay must be explained 
does not mean thatedantic approach should be 
made.hy not every hour's delay, eveyy second's 
delay?. The doctrine must be applied in a 
rational commensense pragmatic manner, 

when substantial justice and 
technical considerations are pitted against 
each other cause of substantial justice 
deserves , to be preferred for the o ther side 
can rtckàhave vested right in injustice being 
done because of nondeliberate delay. 

There is no presumption that the delay 
is occassioned deliberately or on account of 
culpable negligence or on account otmala fide. 

litigant does not stand to benefit by resorting 
to delay.l n fact he runs a serious risk. 

it must be grasped that judiciary is 
respected not on account of its power to 
legalise injustice on technicc.l ground but 
because of its capable of removing 	injustice 
and is expected to do so". 

in the case of state of Bihar(supra),the Hon'ble Apex Court 

whi.Le affii -g the decis.Lons rendered in the case of 

collector,Land ACcUiSition(supra) on the point of limitation 

have been pleased to observe that Courts/Tribuils in order to 

give justice,shall not base on the mere point of technicality 

of limitation while deciding the matter in issue but t 

delay should be reasonably explained by the applicant provi 

to be not deliberate ot intentiorj. 

in the irs tint case,the applicant having not filed 

any separate application as per Rules explaining the period 

of delay with a prayer to condone the scme,we are rot in 

cL position to examine and interfere in the matter relatirg 

to payment of biackwages..,since he 	d filed the present ipplition 

much after the period of limitation keeping in view the order at 
at Annexure-A/11,dt.3.1.1991. 
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13. 	In view of the discussions made above,the original 

Applicatiun is dismissed as the same is hopelessly barred by 

limitation.Hcwever, there shall be no order as to costs. 

SWI Ta ^SO M9 	 (NITYP:UST) 
Vi C_ Qi1 1iApJ 	 MMBR(JUDICIAL) 
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