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IN THE CENTRAL ADMINISTRATIVE TRLBUNAL
QUTTAXX BENCH; CUTTAXK.

OE&GIN{\L APPLICATION NO.322 OF 1995,
Quttack, this the [ {— day of o, ~ , 200

Banshidhar gethy. eoe e Applicant,
-Versus-
Unicno f India & Qthers. Respondents.

FOR 1 NSTRUCTIONS .
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\y Whether it be circulated to all the Benches of the
Central Administrative Tribunal eor not? 9-@5 '
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CENI' RAL ALMINISTRATIVE TRIBUNAL
- CUTTACK BENCH: CUTTARK .

Original aApplicetion Ne. 322 of 1995/
Cutteck, this the [([—~ day afg;vwf » 2003,

CO R A M:

THE HONOURABLE MR, SOMNATH SOM, VICE-CHAILRVAN
A ND
THE HONOURABLE MR, NITYANANDA PRUSTY,MEMBER(J) .

Banskidhar Sethy,Aged @bout 50 years,
Sen of late Madan Sethy,village Nearayanpur,

P.0.Gatanai,p .S:patkura, pist.Kendreépara, ees. A&pplicent,
By legal practitioner; M/s +R.B,Mohepatra,J K .Nayak,
N.J.Singh, N.R.Routray,
Advocetes .

=Versus-

l. Unionof India represented by the cCheimnan,
Cent#al Board of Direct Taxes, Department of
Revenue, New Delhi.

2. Chief Commissioner of Income-~tax, Central Revenue
Bullding,patna, pist.patne(Bihar) .,

3. Commissioner of Inceme Tax,Crissa,At-15 Forest park,
Bhubaneswar-1, pist.Khurda( orissa ),

4. Sétyabadl Sahoo,Income tax Qfficer,
Office of the Income Tax Qfficer, Dhenk&nal,
PO/Dist,Dhenkanal,

5 Chinmoy pe@leswar petra,Ilncome Tax Officer,
Jha rsugude Income Tax Office,At/Po/pist.Tha rsuguda.

60 P ° CoMiShral
Income Tax Qfficer,
Central Infomm&tien Branch,
lncome Tex Qffice,
At/pPo: Rourkela,
pistrict-Sundergarh,

cece Respondents,
By legel practitioner ; Mr.A,K,.Bese,

Senior Standing Counsel
(Central) ,
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O R D E R

MR.NITYANANDA PRUSTY, MEMBER(JU DL CLAL) s

The applicant,who is présently working as Income-tax
Officer, Central Infomation Branch, has filed this Criginal
application wunder section 19 of the Administrative Tribunals
Act,1985 for a directien to the Respondents 1 to 3 for making
payment of the arrear dues of the applicant for the period from
20-1-1988 to 9-12-1990 in the prevelent scale of pay of G B
Gr.'B' and te revise the All India Senierity List of I.T.0s
(Annexure-A/13) re-fixing the pesition of the applicent above

Respondents 4 to 6 and for other anciliary reliefs.

26 ln this case, since most of the facts are not in dispute,
it isecnot necessary to go iﬁFg toeo many facts of this case,
dowever, it would suffice te say that the applicant in this
cise was initially appointed and jeined as Upper Division
Clexk en 12-9-1966 and confirmmed in the said post en 6-12-1571,
After passing Departmental Examination, he was promoted to the
pest of Inspector of Income-tax and joined the post oh 1l2-4-
1978 .while working as such, the applicant appeared &t the

depé rtmental examination for the purpose of his promotion to
the post of 1.T.0., Gr.B @nd has been declared passed in the
sa&ld exémination vide office order dated 6-11-1980 w.e.f.
7-6-1980 (Annexure-A/2) .The case of the @pplicant ﬁe$1pr5mation
te 1,T.0. Gr.B,could not be considered by the D.P.E: held in
1981 as by the relevant time,the applicant even though was
heving the requisite qualification and eligibility was not
apming within the zone of consideration and nene of his jumiers

were promoted to the post of 1,T.,0. Gre.B.
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The applicant)due to pendency eof Criminal proceedings
instituted against him -,in the court of special
Judge, Bhubaneswar, was ptac:.fd uxi/der Suspension w.e.f., 17.11,
1982.However, the order of suspension was revoked and he
was re-instated on 11.5-1987 @and on 19.6.1987 he was
dischérged by the special Judge,Bhubaneswar as per the
cheérges framed ageinst him by the C.B,I. It is worthwhile
te mention that while the disciplinary proceeding as well
@s criminal proceeding was in progress, @ D.p.C. was held
on 14.11.1986, considered the cases of applicant and other
officers,who were coming within the mne of consideration,
but the applicant was not found fit for promotion to the
1.T.0, Gr.B in the said D.P.C., Even though the applicant
was discharged on 19.6.1987 by the Special Judge,Bhubaneswar,
@ Depertmental proceedings was initiated agairs t“the dpplicnt
on 22-12-1987.The applicant submitted his explanation a@n
28.12,1987,enquiry officer was appointed, conducted the
enguiry and submitted his report on 9-4-1990.After going
through the report of the 1,0, and necessary records,the
Disciplinary Authority exonérated the applicant from the
chdrges @s per the order passed on 24-7-1990.4hile the
proceeding was in progress, next D.P.C. was held on 1-1.88
and the findings of the D,P.C. with regard te the petitioner,
was kept in @ 'sealed cover' on account of the pendency of the
disciplinary proceedings agaimst the appliant and after
the @pplicant was exenerated from the charges,vide order of
the pisciplinary Authority dated 24.7.1990,5ealed caver:.was

opened and on the basis of the recommendations of the DPC,

he was promoted to the pest of 1,T.0.Gr.B w.e.f. 20.1,1988
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i.e. the date on which his immediate Senior Shri N.Gupta
wés promoted,The applicant was allowed the benefit of the
pay fixation on account of promotion w.e.f. 20.1.1988

but as has been directed by the Commissioner of Income-tax,
the epplicant was not allowed to draw the pay in thk
scale attached to the post of1,7.,0., Gr.B from the éaid
date (20.1.1988), but he was only allowed the pay s cale

of I.7,0. Gr.B from the date he actually assumed his duty
@s 1,T,0, Gr.B i.e, w.e,f. 10.12.1990 c:né:he was allowed
the senierity from the date of his notional pmmotién i.e.
20.1.1988 and accordingly, his name wes mentioned in the
All Indie semiprity list of 1,7,0.Gr.3 below Shri N.Gupta,
who is his immediate senior a&s I,7,Q.As such, the pay of
the a@pplicant was notionally fixed &s per Annexure-ll dt.
3-1-1991.1t goes without saying that even though the
applicint was promoted and his pay was fixed notionally
wee.f, 20.1.1988 vide order dt.3.1,1991 at Annexure-A/1l
and even though the actual payment was not made w.e.f.
20.1.1988,the applicant did not bother to challerge the
same before the @pprepriate forum or @uthority.only @fter
publicationo £ the gradation list of ITO Gr.B, on 21.10.
1993 (Annexure-A/13)the applicant filed his representation
on 2-11-1993 to the authority challenging his placement
in the gradation list of ITQ Gr.B‘with & prayer teo place

{
his position in the seniority list above Shd SS Sahuowmd2 0Teny

(- —
his junier in the ITT vide Annexure-A/1l4 dt. 2-11.93,
Thereafter,applicant vide hnis letter deted 3.11.94(Annexure-15)
and 25-4-95(Annexure-16) submitted reminders for consideration

of his earlier representation with the self same prayer,

Since nothing was done, the @pplicént he&s approached before
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this Tribunel with the prayers referred to earliegx.

s Respondents have filed their reply admitting all the
abpve facts but they have challenged the maintainability ef the
present O.,A, on the ground of limitation andplural remedy .

4. we have heard Mr.R.B.Mohapatre, learneg céunsel for the
@pplicant angd MI.AK.Bose, learned Senipr Standing Counsel for
the Departmentel Respondents and have also perused the

rec;ards and pleadings of the respective parties,

54 in view of the pleadings of the respective parties,
the main peints te be detemined in this case is as to whether
the @pplicant is entitled for his errear emoluments for the
period frem 20.1,1988 to 9.12.,1990 and refixing his position
inthe seniority list of 1.T.0, GreB abow respondents 4 te 6 ang
@s teo whether the present o.a, is maintainable in view of the

plural remedy and on the point of limitation,

q. Though the private Respondents 4 to 6 were duly

Noticed but they did not dppear and file their counter in

this case, |

7. The fact remains the t the Réspondents 4 te 6 were
promoted on the basis of the recommendations of pPC held in

1986 and the applicent was promoted on the basis of recommendatipn
©f the IPC held in 1988 and the éppd cant did mwt challenge the
findings of the PC held in the ye2r 1986 or the promotion given
to the gespondents 4 to 6 on the basis of the recommendations

of the PC held in 1986.Since the d.pli@nt did not bother te
challenge the same in time ang remained silent for years

at this stage the prayer of the @ppll cent for placing him above
Respondents 4 to 6 in the All India Gradation list of ITO can not be

entertained., As such the placement ef the
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4 Respondents 4 te 6 in the Al%lndia Gradation list of I1TOs

are justified and can not be interfered with. Hente the
present prayer of the applicant in the originavz Applica:.:lon,
te unsettle a settled thing is not sustainable in the eye of
law,the same is being barred by limitation.Therefore,the
only prayer of the applicant remeins for consideration is
@s to whether, the applicant is entitled to his arrear
salary we.e.f. 20.1,1988 to 9.12.1990 as has been claimed
by him in the 0 A,

In support of this prayer of the applicant,Learned

Counsel for the @pplicent has relied upon the following

decisipns;

a) ALR 1991 sC 2010 - Uniono £ 1India and others
VIS« K,V ,Jankiraman;

b) Amarendra Kumar pDas Vrs,0FDC and Ors - Vol.8l
(1996)cLT 393;

c) State of M,P, & @nother vrs.Syed zahir and
anpther - ALR 1993 sc 1165;

d) State of Andhra pradesh Vrs KVL Narasimha Rao
and others AlLR 1999 SC 2255;

e) Manphar Sitaram Nendenwar Vrs.Uniono f India
(1986) 1 ATC 531 (Bombay): (1987 2 SLR 780;

f) Bhupati Kumér Serdar Vris.UN ON of India - (1989)
10 ATC; 209 (calcutta);(1988)4 SLR (CAT)424;

9) ReA.Devas@ahayam Vrs.Union of 1ndia(l987)4 ATC
149 (Delhi) ,

h) P.Naradyan Neir Vrs.Chief G.M. Telecom{1994) 26 ATC
883 (Ernakulam) ;

i) P.Muthoswamy Virs.UuO0l - (1991)16 ATC 343(Delhi),
Similarly, in support of the contentions of the Respondents,
Learned Senior Sté&nding Counsel(Central) has relied upon the

following decisiopnsg
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i) ALR 2000 SC 2337 - Uniono f India andothers Vrs.
RS Shama;

ii) AIR 1997 sC 1434 -K.R.Bibhavnekar Vs .state of
Maharastra and others;

iii) AIR 1993 SC 1585 - uUnion of India Vrs Kewal Kumar;
iv) ALR 1993 SC 1488~ DDA VIs.H,C.Khucana;

v) No .36l -wamy's case Digest 1997/1- prem pal Nepalia
Vrs. Unionof Indie and others;

8e we have gone through the decisions cited by learned

counsel forthe regpective perties.

9. So far a@s the decision cited by learned counsel for
the applicant in the case of Union of India Vs, K.V,
Jankiraman (supra),the Hgn'bka Apex Court have been pleased
to hold e@s follows: L

“when an employee is completely exonerated in crl./
Disciplinary proceedings and is mt visited with
penalty even of censure indicating thereby that he-was
not blameworthy in the least,he should not be
deprived of any benefits including the salary of
the promotional post.The nomal rule of "no work
no pay" is not applicable to such cases where the
employee @lthough he Is willing to wolk is kept
away of the work by the authorities for o fault
of his.This 1s not & case where the employee remains
away for work for his own reason although the workig
offered to him. 1t is for this reason that rrR 17(1)"
will also be inapplicable to such cases",
(emphasis supplied) *

Following the above said decision and the ratio decided in
the K.V,Jamkiraman's case, the Hyn'ble Apex Court in the case
of Syed Neseem zahlr and others (supra) at paragraph-6 have
been pleased to observe as followss
Lb 664 XXX o 1D case he is completely exonerated,
“the sealed cover® snall be ppened and ifthe
recommendetion is in his fevour,he shall be

notionally promoted with effect from & date when
@ persen junior te him was promoted to the post

€, of Jr.Engineer.In that event he shall be entitled

to all consequential benefits including the backwages ."

(emphasis supplied)
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In the case of Amarendra Kum@&r Das (supra),the

™)

Hon'ble High Court of Orissa,after taking into consideration

the ratie decided in beth the above cases have been

pleased to observe as follewsg

UXXX XXX  xxX. 1t becomes absolutely clear
thet once an employee is promoted w.e.f. @
retrospective dete,on being completely exonerated
he can not be deprived of the pay and other
benefits to which he would have been entitled had
he in fact been promoted te the said post on the
date on which he hes been subsequently promoted.
Any condition impesed te the effect that the said
employee would not be entitled te pay &nd
@llewances @s & result of promotion is illegel
and unsustaineble®, XX XX XX XX XX XX XX XX XX XX
XX XX XX XX XX XX XX XX XX XX XX XX XX XX XX XX.
Grant of back wages 1s not intrinsically inherent
when retrospective promotion is grented.But it

gees witheut saying that when ne punishment is visited

and there 1s no other factor concommitent,&s indicated

above,the employee is entitled to full backwages®,

(emphasis supplied)

The Hyn'ble Court, further in the @bove decision have been

pleased to observe that when notional premotion is given

with retrospective effect,without financial benefits, the

same would be arbitrary.The principle behind this is that no

one can be penalised for no fault of his and the empleyer

can not teke advantage of an illegal action. Even though

the facts of other decisions of different Benches o f the

Tribunal cited by learned wunsel for the applicent are

different to the present case,but the ratio decided in

thetcasesof K,V, Jankireman(supra) has been followed whi le

deciding the matter relating to payment of backwages in

the above seaid cases.Therefore,it is needless for us teo

go into dete@ils of those decisiore relied upon by the learned

counsel fer the applicant,

\
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10. Learmmed Senior Standing Counsel hes strongly

opposed the argument advanced by the learned counsel for
the @épplicant relying on the @abeve said decisions with
regerd to payment of backwages and has also relied upen
the ‘&L/eq',sions\'ci&& Y 'k‘\vi\_in suppert of thel r contentions
which a@re discussed below’,

In the case of Union of India and others ‘(rs. KoS o
Shema (supra),the ’dgn'ble Apex Court hage only upheld
the adoption of the secaled cover procedure and have been
pleased to hold that the said procedure adopted by the
Depértment is justified. In the case of K.k.Bibhavnekar
(Supre),the Hon'ble Apex Court have been pleased te hold
that even if & person is acquitted in the Crl.cese, the
Depertment is right in proceeding against the delinguent
official treatiny the period of suspension &s such, In case
of Union of 1ndia Vrs Kewal Kumér (supra) the Hon'ble Apex
Court have dealt with regérd to adoptien of sealed cover
procedure.ln the case of DDA Vis.H,C.Khurana(supra),the
Hon'ble Apex Court have held that the issue of chargesheet
is the date of inition of the proceeding.as such, after
going threugh the above saidg decisions,we &re of the
wnsidered opinbon that even though the fact of the said
cases are relating to adoption of sealed cover procedure and
initiationo f disciplinary proceedings after acquittal in
Crl.case and issue of chargesheet is the date of initiation
©f the proceeding, those decisions are not appliable to the
present cese at hand,in view of the fact thet in the instant
case the peint is to be decided only @s to whether the
applicent is entitled for peyment of beackweges from the date

©f his notional promoticm till the actud@l promeoticn.rurther
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il more the Learned Senieor Standing Counsel for the Respondents
has relied upon the decision of the Jedhpur Bench of the
Tribunal dated 15,7.1996 in OA Ne. 171/94 wherein it has
been held that “"denial of benefits of & ctual promotion
end arrears of pady from the dete of giving prometien
after exeneretion in the disciplinery proceedings can not
be sustairable". This decision rather supperts the claim
of the aepplicent and the contentions raised by learned

counsel for the appli cant,

11, After going through the above said decisions and
considerlng the fact and circumstances of the cése,we are
of the considered epinien that the applicant is entitled
for the backwages from 20,1.1988 to 9.12.1990 as has been
prayed for by him in this 0,A, But themein peint raised

by the learned senier standing counselfor thgpepartmental
kespendents while oppesirg the prayer made by the applicant

is on the point of limitatiocm,

12, So far as the peint of limitaticn is concerned,

the aamitted fact is that the applicant's pay in the
promotional post was notienally fixed from the date of

his notional promod on vide crder dated 3.1,1991 seen

@t Annexure-A/ll but the applicent never beothered to
challenge the same within the perip d of limitation by

way of filing any application before any available forum.
Further more while the All India Seriority list of Income-tax
Officer @s on 1.11.1992 was communicated to the applicant
vide letter dated 21.10.93,seen at Anngxure-A/13,the

applicant enly submitted his representation en 2.11.,93 and

~\\ ~ thereafter reminders on 3.11.94 and 25.4.95 vide Annexures-

P
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A/14,4/15 and A/16 respectively challenging the position
— NS W xe b

of the Re5pondentﬁ\in the above senierity list ,who were
promoted en the basis of the recommendeticns of the ppC
held in 1986.In the said representation and reminder,he
Rad not seught for any relief with regard to the pesition
in the seniority list published after the DPC held in
1988 or regarding payment of salary w.e.f. 20.1.1988 to
9.12.1990. we have already obgevve,i in the foregoing
paragraph that so far as t;; dispute relating to the
placement of Respondents 4 te 6 in the All India senierity
List ofITOs Gr.B ,the same having been done a@s per the
recommendetims of the PC held in 1986 and the applicant
having been remdined silent for such & leng period, the
seme ce&n not be reopened @t this stege as this would amount
to unsettling a settled thi ng,

So far a@s the point of limitation raised by learned
SSC fer the Respondents is concerned,even though the applicant
hes ot filed any separate epplication for condonation of
delay in filing the present application,he has relied upon
and cited the decisiono f the HOn'ble Apex Court in the case

Gollecter, Lend. Acguisition,Anantanag vrg Katiji reported

in AIR 1987 sc 1353(at Col.3 of the 0A) .In this regard

we héve also gonhe through the decisionn of the Hon'ble

Supreme Court reported in AIR 2000 SC 2306 -State of Bihar

and others Vris, Keémeswa&r Pr.aingh andothers Vrs, UOL_and others,

wherein the eerlier decision of the Hon'ble Apex Court in
the case of Collector,Land Acquisitien (supra) has been taken
note of., In the caese of Collector,La&nd Acguisition(supra),

the Hon'ble Apex Court have been pleesed te observe as followss
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"Refusing to condone the delay can result in
meritorieus matters being thrown out at the
very threshheld and cause of justice being
defeated.As against this when delay is
condoned the highest that can happen is that
@ caduse would be decided on merit after hearing
the parties.

Every day's delay must be explained
does not mean that({pedantic approach should be
made:Why not every hour's delay,evegy second's

-

delay 2. The doctrine must be applied in a
rational cemmensense pragmatic manner,

When substantial justice and
technical considerations are pitted against
eech other cause of substantial justice
deserves w £© be preferred for the o therside
can not{to have vested right in injustice being
done because of nondeliberate delay,
There is no presumption that the delay
is occassicned deliberately or on account of
culpable negligence or on account ofmala fide.
A4 litigant does not stand to benefit by resorting
to delay.dn fact he runs a seriopus risk.
1t must be grasped thet judiciary is
respected net on @ccount of its power to
legelise injustice on technicel gJround but
because of its capable of removing injustice
and is expected to do so", g
in the case of State of Bihar(supre),the Hon'ble Apex Court
while @affiminy the decisions rendered in the case of
Collector,Land Acquisition(supre) on the point of limitation
have been pleased to observe that Courts/Trikumals in order to
give justice,sha&ll not base on the mere point of technicality
of limitaticn while deciding the matter in issue but the
delay should be reasonably explained by the @pplicant proving
to be not deliberate of intentional.,
In the imstant case,the applicant having not filed
@ny separate application @s per Rules explaining the pericd
of delay with @ prayer to condene the seme,we are rot in

@ position to examine and interfere in the matter relating

to payment of backwagess,since he d filed the present appliation,

much after the period of limitation keeping in view the order at
at Annexure-A/l1ll,dt.3.1.,1991.,
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13. In view of the discussions m&de above,the Qriginal
Application is dismissed a@s the same is hopelessly barred by

limitation.However, there shall be no order as to costs.

-
{)M\a o (NITYANANDA PRUSTY)

ViCE~- R(:Aw']g MEMBER(JUDICIAL)

K__I‘Ijz(!l.




