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G.NARASIMHAM, MBER(JtJDIcIL)s On 11.1.95, applicant while 

serving as Office Superintendent, Central &cise and Custc*ns, 

Ihtaneswar files this Oriiinal Application with this following 

prayerst- 

"Fix the seniority of the applicant above the resndant 
No.6 in the Grade of L.D.Clerk by following the principle 

of the date of reqular officiation in the post and allow 
the promotion avenue to the next qrade of U.D.C./D.O.2.LII/ 

D.O.S.LI/o.S./A.O. by stipulating the date on which his 
immediate j.nior i.e. Respondent No.6 has qot the sane 

benefit as both the applicant and respondent No.6 to 14 

are continuinq in the same Ministerial Streamline, 

quash the niotivated action of the Review D.P.C. held 

on 7.10.92 and 8.10.92 in the Grade of Office Supdt, and 
Administrative Officer for violation of the principle of 

Natural Justice. 

III)issue directive to the RespondentsNo.3 and 4 to 

initiate the action by following the judement of t1e 

SuprEfle Ourt of India's decision and follow the principle 

of date of joining as the criteria for determination of 

one's seniority. 

direct the respondents No.3 & 4 to cancell the 
promotion order of the Administrative Officer released 

on or after 10/92 in order to accommodate the applicant 
in the post with the qrond of the allocation of seniority 

to the seniors. 

to direct the respondents 3 & 4 to allow consequential 

benefits to the applicant and financial benefits with 
retrospective effect and at par with the jiiior to the 

applicant. 

direct the respondents to pay full costs as it is a 

case of deliberate harassment to the applicant as the case 

is lying pending since lonç and the promotion orders are 
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beinq released without disposinq the applicant's case' 

Applicant was recruited as L.D.Clerk and joined on 15.12.64 

nder the then composite Calcutta and Orissa 011ectorate, Central 

E)cise and Custc*s, Calcutta, Private Respondent No.6 who is 

now senior to private Respondents 7 to 14 joined as L.D.Clerk on 

19.12.64. On creation of separate ODliectorate for Orissa in the 

year 1975, applicant and private Respondents came over to the 

Orissa O,ilectorate. 

In the seniority list for the L.D.Clerks as on 1.10.1966 

Respondents 6,7 & 9 were shown senior to the applicant. In this 

process, Respondents 6 & 7 have maintained seniority ovee the 

applicant all through, i.e. in the cadre of U.D.C. Deputy O.*.S 

(ii). Deputy o.-A.s(i), and Office Superintendent. 

The grievance of the applicant is that he having joined 

earlier as L.D.Clerk, as per the principle laid down by the Apex 

urt, he should have been treated senior to Respondents 6 & 7 

all through. His representation dtd.21.11,66 for correction of 

the seniority list of the L.D.Clerk was negatived. Yetevery 

stage he has been representing claiming seniority over 

Respondent No.6. Though he was promoted as Office Superintendent 

27,3.91, in a review D.P.0 held on 7.10.92 & 8.10.92 without 

intimating him and behind his back, he has been shown below 

Respondent No.9 who joined as Office Superintendent on 22.12,92. 

Private Respondents No.6 to 14 inspite of due service or 

notice have neither entered/appearance nor conte3ted the case. 

Depart'ental Respondents 1 to 5 In their coxiter maintained that 

as per the Government Morand 22,12,59(nexure Wi), 



'4 	
3 

seniority is maintained with reerence to the date of 

confirmation and not with reference to the date of appointment. 

Respondents 6 and 7 had been confirmed as L.D.0 earlier than 

applicant. Similarly, at every stage in promotional caders 

theyhave been confirmed earlier then the applicant and as such 

their seniority over the applicant has been maintained all through 

Moreover, his representation for correction of seniority list in 

in the L.D.C. grade having been rejected during Sixties, prayer 

for declaration of his as L.D.0 over private Respondents in O.A. 

filed in 1995 Is hopelessly barred by time. Moreover, the cause 

action in this regard arose much prior to the preceedlng 3 years 

of the date of functioning of this Tribunal and as such this 

Tribunal lacks jurisdiction to consider the prayer under Section 

21 of the Administrative Tribunal Act. 

He has been reverted to the qrade of DePuty '.O.S. (level 1) 

in a disciplinary proceeding for which he has moved this Tribunal 

in O.A.376/92 and obtained order of stay. The review D.P.C. 

decision is consequential to his reversion in the disciplinary 

yet because of stay order he was allowed to continue as Office 

Superintendent • As he was found unfit by the D.P.0 for the 

promotion to the post of Administrative Officer, he was allowed to 

continue in the grade of Office Superintendent. He has not 

challanged the finding of the review D.P.0 which of course is a 

different cause of action. 

In the rejoinder the applicant reiterated his stand. 

we have heard Shri P.C.Kar, learned counsel for the applican' 

and Shri S.!.Jena, learned Additional Standing Ounsel for the 

Department. 
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a. 	Prayers I,III, IV and VI are interlinked. Similarly, 

Prayers no.1 & 1! are interlinked. 

91 	Though the applicant SUPSSed the fact of his reversion 

with effect from 1 ..92 in a disciplinary proceeding, he could 
Co 

not deny the averment of this effect in the coixiter that O.A. 

367/92 filed by the applicant challanging the order of the 
L_r- 

disciplinary authority was pending w'er the Original 

Application was filed. This Original Application 376/92 has 

since been dismissed on merits on 17,12.99. Though in the 

rejoinder the applicant averred that he had filed O.J.0 before 

the High ODurt of Orissa against the order of this lench, it is 

not his case that the order of this lench has been stayed by 

the Hjgh Ourt. The review D.P.C. was held giving rise to 

change in his seniority. It is also the sPecific case of the 

Department at Para 9 of the coter that ssequently the D.P.0 

considered his case for promotion to the level of Administrative 

Officer found 1not suitable. Admittedly, the applicant had not 

challanqed this decision of the Department, Hence we &, not find 

any merit in Prayers No.11 & IV and same are accordingly 

disallowed. 

10. 	In regard to his claim of seniority over Respondents 6 & 7 

right from the cadre of L.D.0 onwards, there is no dispute that 

he joined as L.D.0 four days earlier than Respondent No.6 and 

six days earlier than Respondent No.7. It is also true that in 

the seniority list of L.D.Clerk as on 1.1.66 (Annexure-1), his 

position is much below than these two Respondents. It is his 

own version that he represented to the Department on 9,12.56 
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(Mnexure-2) for correction of the seniority list and the same 

was negatived,, shortly thereafter, the averments in the Original 

Application would reveal that he has been representing now and 

then at every stage claiming seniority over Respondent No.6 but 

without any desired result. Further the Original Application 

reveals that on some occasion the Respondents replied to him 

stating that his seniority had been fixed correctly according to 

Rules. 

AsstTning his seniority as L.D.Clerk on 1.1.66 was wrongly 

assigned and his representation dtd.9.12.66 (Annexure-2) for 

correction having been turndown in the year 1966 itself, can it 

be said that he has right to rake up this issue of seniority 

for the first time in this Original Application filed in the 

year 1995ia, nearly 29 years there of and that too without filing 

any application for condonation of delay supported by an 

affidavit as required iider Rule 8 (4) C.A.P (Procedure) (Rules) 

197 7 On this groxd of abnormal delay alone the prayer in 

this regard is liable to be disallowed. The Qnstitution lench 

of the Apex Qurt in S.S,Rathore case reported in AXR 1990 

Supreie court 10 clearly held that repeated representations will 

not save limitation. 

11. 	Applicant in a recruitment was selected and appointed as 

L.D.Clerk. This is clerfrom the averment in the Original 

Application. Respondents 6 & 7 joined as L.D.0 4 to 6 days 

sibsequent to his joining. Para 3 of his representation 

dtd.2.7.93(Annexure 9/A) would discloses that seniority list 

of L.D.0 as on 1.1.66 was prepared according to the selection 

. 	 panel which would mean as per the merit list of the recruitment. 



1' 	

6 

In other words, he admits in the recruitment Respondents 6 & 7 

were above him in the merit list. Seniority in an intial grade 

for which recruitment is made is determined as per the merit 

list and not with reference to the dates of joining. Thus 

viewed from this angle, Respondents 6 & 7 are senior to the 

Applicant in the L.D.0 cadre. 

Be that as it may, M.H.A, CAM. dtd.22.12.59 (Mnexure Wi) 

makes it clear that seniority follows confirmation. This 

Government instruction was in force till 4.11.92 on which date 

following the decision of the Apex ODurt on 2.5.9, in the case 

of Direct Recruit Class II 1hqineerinq Officers' Association 

Vrs. State of Maharashtra reported in AIR 1990 Sc 1607, it was 

decided in Government Memrnorandui dtd.4,11,92 that seniority 

of a person requlary appointed to a post according to Rule 

would be determined by the order of merit indicated at the U.m e 

of initial appointment and naccording to the date of 

confirmation. It was further made clear that this Mnorandun 

will take effect from 4.11.92 and that seniority already 

determined according to the principle existing on the date of 

issue of the order will not be re-opened, even if in some cases 

seniority has already been challanged or is in dispute and it 

will continue to be determined on the basis of principles 

already existing prior to the issue of that order (page 1 of 

Swamy's Gompilation of Seniority and Promotion in Central 

Government Offices, 1999 edition). 

Though in the Original Application the applicant on many 

r 	 occasions made mention of Apex Gourt delons the references 
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	of which are not clear or complete but from his re 	entations 

some of which have been mentioned. It is clear that on the basis 

of this Apex Court decisions in Direct Recruit thgineering Case 

(supra) he wants his seniority from the level of LDC has to be 

changed and he should be declared senior over Respondents No.6 & 

7. This decision of the Apex Court has been pronoucned by 

constitution lench. The seniority was decided with reference to 

certain Rules and Regulations of the concerned State Government 

Maharashtra and Gujrat. Nowhere there was mention or discussion 

over this Office Morandin dtcl.22.12.59 (Annexure Rh).  No 

decision was cited at the ar about quashing of this Government 

M8norandwi or making it in-operative, On the otherhand, a 3 

Judges Benche of the Apex Court in tion of India Vrs, 

M.Rabivarma reported in 1972 SLR (Volune-7) page 211 dealt this 

Memorandum 22.12.59 in regard to dispute over seniority, yet 

did not strike down this Mnorandui and did not lay down that 

seniority has to be counted from the date of sstantive 
Ak. 

appothtmentnot from the date of confirmation. Despite this, 

an instruction in a Government Memorandun cannot be disregarded 
fr 	 - 

so long It is in force. Hence we do not find any illegality or 

infthnity in the orcers of the Department in deter.tning 

seniority with reference to confirmations. 

If the applicant urcs his claim on the Apex Court decision 

of the flgineering OffIcers'Association Case (supra) he should 

have approached the Thibunal in time instead of waiting nearly 

5 years from the date of prouncenent of the judganent. In other 

words, this Original Application filed on 11.1.95 is beyond 

the period of limitation under Section 21 of the A.T. Act, even 
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if 2.5.90, i.e. date of the procent of this Apex Court 

is taken into accont. AS earlier stated the law is well settled 

that repeated representations do not save limitation. This 

apart it is not as thouqh for the first time the Apex court on 

2.5.90 qave rulinq that seniority shou]r be cotrted from the 

date of appointment. The Apex ODurt merely reiterated its 

ruling in decision dtd.4.5.77 in S.Patverdhan Vrs. State of 

Maharashtra reported in A.I.R. 1977 SC 2051. This Patavardhan 

case decided by 3 Tudqes is indeed a Landmark judgement. On 

this point as some of the affected parties question&t-the 

correctness of Patavardhan decision in Direct Recruit lhqineering 

Officers' Association case, the constitution Bench of the 

Apex Qurt had to examine the same and ultimately upheld the 

previous decision. In fact, the applicant cited this decision 

in his representation dtd.9.7.94 (Annexure-1). It would 

therefore follow the cause of action for challanginq the seniority 

in the LDC cadre or tJDC cadre, as per the averment made in the 

Original Application would necessarily arose on 4.5.77 on the 

day when S..Patavardhan case was decided. If this date is 

taken into account the Original Application is still more 

delayed. That apart on the basis of this date 4.5,77, this 

Tribunal will lack jurisdiction to entertain a Original 

Application under Section 21(2)(a) of A.T. Act because 1977 is 

long prior to the 3 years preceeding the date on which this 

Tribunal has stated functioning i.e. on 1.11.65. 

14. There is yet anbther 	in this Original Application. 

The main prayer in regard to seniority from the level of L.D.0 

onwards is mentioned at para 9(I). Prayers under pars 9 (ru) 



(V) and (VI) are consequential to this main prayer. But prayers 

imder para 9(11) is a distinct prayer the cause of action 

being the decision in the Review DPC held on oct 92 i. not 
promoting him to the cadre of Administrative Officer and prayer 

tider 9(IV) is consequential to it. These two prayers tzder 

9(11) and (IV) are in no way consequential to main Prayer 

regarding seniority from the level of LDC onwards. thder Rule 

10, C.A.T(Procedure) Rules 197(Framed in exercise of powers 

U/s 35 and 36 of the Administrative Tribunal Act, 195), an 

application U/s 19 of A.T.Act, 195 shall be based on a single 

cause of action and may seek one or more reliefs if they are 

consequential to one another. In otherwords, an Original 

Application containing two distinct prayers, as in this case, 

is not maintainable. 

15. In the result, this Original Application containing 

plural remedies with different causes of action besides being 

not maintainable is also devoid of any merit. The O.A. is 

therefore dismissed but without costs. 

4 WA r7v'71 
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(G. NARASIMH?M) 
Mfl4B ER (J) 


