IN THE CENIRA L ADMIN ISTRAT IVE TRIBUN& L, CUTTACK BENCH

R IGINL A PPLIATION NO, 187 of 1995

CUTTACK THIS THE 25I'H DAY OF SE PIEMBRER, 1996

SMI's RALIKILs KUR IMAMMA APPLICANT (S)
VERS US
UNION OF INDIA & OTHERS RES POND ENT (S)

(FQR INSTRUCT IONS)

1. Whether it be referred to reporters or not 2 No .

2. Whether it be circuléted to all the Benches of/('s
the Central Administrative Tribumal or not 2

SV AVANI T T4V \’LL;'A\
(OVN. SAHU ) %’]‘ﬁ%

MeMBER (AD MIN ISTRAT IVE)
—




CLNTRAL ADMINISTRAT IV TR IBUNAL, CUTTACK BENCH
CUTTACK

Original Application No, 187 of 1995
Cuttack this the 25th day of September, 199
FRONOUNCED IN THE OFEN COURT

THs HONUURABLL MR+ No. SAHU, MuMBiR GDMIN ISTRAT IVE)

Smt .Alikila Kurimamma,
W/o, Late Nookayya, aged .
about 48 years, house-hold
dut ies, resident of Jhadupudi
Villgge:Kanchili, PJ.,Dists
Srikakulam, & .P. STATE
(PIN 532290)
5 b Applicant
By the Advocate Mr, B.P. Yagav
~VERSUS.
1. The Union of Indgia, rep., by
the Secretary for Railways,
Rail Bhawan, New Delhi

2. The General Mamager, South
Eestern Railway, Girden Reach
Calcutta

3. The Divisional Personnel Officer,
South Eastern Railyay, Divisional
Railway Manager's Uffice, Khurda
Road, ~ost:Jatni, Dist sPuri
Orissa

4. The Pav.I., South Eastern Railway
Sompeta, Kanchili P.O., Srikakulam
Dlst: B o

oo Respondents

By the Advocate: Mr. D.N. Mishra
Standing Counsel
(Railway Administratjon)

M .N. SAHU, MiMBuR WDMINISTRAT IVR) s Heard Shri B.P.Yagav, %
learned counsel for the applicant and Shri D.N. Mighra,
learned Standing Counsel for the Railway Administration,

The prayer in this Application is to direct the




"
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Respondents to piss orders regdarding the payment of
family pension, service gratuity @nd ¢ompassionite
appointment to one of the deceased family members.
2. The applicant's husband late Felikila
Nookayya, 8/0. Late Papayya was admittedly appointed
under the Perminent Way Inspector, S.&. Railway,
Sompeta (Respondent No. 4) on 24.7.1968. The Provident
Fund Number allotted by the 2nd and 3rd Respondents
to the applicant's husband is 3 489116. The épplicant's
b5 amla,
husband died/TWhile in service on 11.5.1977. The
R
Respondents did not p3ss @ny orders regarding family
pension and service gratuity and hence the grievance.
3. This Application was admitted on the
dbove facts. But the counter-affidavit filed by the
Respondents he¢s revecled some more relevant and
miterial facts. The applicant's husbend was appointegd
ds @ casuwal lapour in the scale of p.70-85 and not
8s & B@ngman as stated by the applicant. After rendering
ore yeadr dnd nine months of service, he remained absent
from 24.7.1970 and he did not report to duty. His
services were termindted on 24.12.1977. To this effect
there is an endorsement @t Annexure-R/1 which is the
service particulers of the applicant's husbang. It
is stated that as the employee rema ined unauthorisedqg/
absent for more then three months he was deenmed to
have resigne€d from serviceg in terms of Rules 732

which wds prevalent &t that time, It is further
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stated that & person who remd ined absent for more than
three months he should be deemed to hive heewn resigred
from service. Thus the min contention that he was
working till his death is denied by the Respondents.
The sm@ll contribution of ps.105 towards prov ident fung
dues was paid to the applicant's hushénd. Even the
latter dated 25.4.1976 addressed to the Divisional
PFersonrel Officer, S & Railway, Khurda Roag is as
unger ¢

" I was working @s ty.g@ngmén under

BNIMPI, My gate of appointment is
24.7.1969., 1 was absented from duty from
Apl. 70 to till date due to mental
disorder. In this coOnrect ion I request
you to kindly @rrapge my service settlement
c¢ues and also pidy the unpaid amount if
any. Thus save me from the financial hit."
4, The applicant himself conveys that he
dbsented from guty from April, 1970 till the date of
application dated 25.4.1976 “"due to mental gisorder."
He wds termindted from service and it was too late in
the dey to dispute the sadid termination. Firstly on
the ground that he was & casuel labour and rext on
the ground that he wds termindted from services for
unauthorised absentt, he is mat entitled to any pension
of family pension. Once this finding is recorded,
there is no question of any consideration of this
@pplication, lIaches c@&n be condoned only when there
is.a foundation for claim of pension ang family

pension &@nd once that foundation Goes not exist as

evident from the facts, the admissibility of this
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Application is doubtful. The full facts were not
disclosed in the Original Application and therefore,
it was admitted. There is no question of considering
this Application for compassionate appointment as
ruleg by the Suprene Court, in @ number of cacses.
Once it is established thit the applicant's husband
worked only &s @ casual labour &and his services were
terminated ]on dccount of unduthorised @bsent€, the
quest ion of dny retirement lenefits does not arise,
5e learned counsel for the applicant
Shri B.P.Yadav cited a decision of Andhra Pradesh
High Court in wWrit Appeal No.974 of 1995 - decided
on 15.9.1995. The principles 13id down in this
cése are the standing orders provide autometic
terminat ion of service for unduthorised absentce
from duty for a certain period. The High Court held
that uneuthor ised absente without grant of leave
amounts to @ mig-conduct and therefore, the
employee cénnot be removed from service without
inquiry. Inspite of the standing orders for
aytomat ic cesgrS'.On of service, this case is not
at all applicable to the facts of the case before
me ., The termindtion order should have been contested
within @ reasomable time from the date it was
PRssed. TwO decades later, the applicant cannot
contest the s31d termimation order @and on the
ground that the termindtion itself was illegal,

he canndt claim the retirement benefits. The

\




cleim is far-fetched @nd unsupported by any
principles of law.

Shri Yagav, further cited a gecision of
the Supreme Court ( 4IR 1996 SC 752) ~-(PRABHAVAT I DEVI
VS . UNION OF INDIA & OrHERS). The facts of this case
dre as under

€ The applicant is the widow of late
Bipin Kuma ¢ Rai who was taken into the Railway Establishe
ment @s & casual worker and with effect from 27.4.1983,
he acquired the status of a substitute. According to the
definition given in Rule 2315 of the terms and condit iens
applicable to substitutes in temporary service they
@re persons engidged in the railway establishments on
reguldr scales of piy and allowdmces. He completed
more than one year's of eontinuous service before his
death. The Supreme Court held that he acquired the
rights and privilege of & temporary servant and
therefore, his depend&nts are eligible for family
pension, under Rara 801 of Minual of Railway PFension
Rules f The basic facts of the Supreme Court decision
is that the deceased'kept working'as a subst itute
till 5.1.1987 when he died'. Therefore, the applicant
in that cage worked as @ substitute for about four
yedrs and he died in harness.®

The facts of the case before me are
entirely different. The applicant's husband was stategd

b/tf/‘v
tO hdve undauthorisedly a@bsent and his services were
/
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termindted and therefore, this case is dist inguishable,

6. In view of the facts discussed above,

this Application is dismissed. No order as to COsts.

%\D\"\AAMW\/LI‘\J“/L“' mj’
( N, SAHU ) 2% A
MEMBER (ADMINISTRAT IVE)—™
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