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Order dated 2.3.2001

Heard Shri S.Yas, the learned counsel for
the petitioner and Shri S.B.Jena, the learned Addl.
Standing Counsel for the respondents and perused the
records., |

In this O.A. the petitioner has prayed for
quashing the order of appointment issued in fa#our
of Shri Arakhita Muni (Res.5) to the post of EDEPM,
Sahashpur B.0. and directing the departmental
authorities to issue appointment order in his favour.
Departmental respondents have filed their counter
opposing the prayer of the applicant, Respondent
No.5 appeared thoough his counsel Shri D.N.Mishra,
but he has not filed counter. Shri Mishra is also
absent when called.

| For the purpose of deciding this O.A. it
is not necessary to go intc too many facts of this
case. The admitted position ig that a vaéancy arose
in the post of EDEPM, SahaBhpur B.0. Applicant has
stated that his father, incumbent EDBPM resigned
from service. Respondents have pointed that the
incumbent EDEPM was removed from service. In any
case nothing turns on this difference. For filling
up of the post of EDEPM, Sahashpur fisve candidates
including the applicant and Res.5 were considered
and Res.5 was ultimately selected and sppointed
to that post. Learned counsel for the petitioner
has challenged the selection and appointment of
Res.5 on various grounds which are discussed below.

The first point urged by the learned 7
counsel for the petitioner is that the departmental
respondents have illegally rejected his candidature
on the ground as mentioned in the counter that
along with his application, the applicant had given
a income certificate in the name of his father
and not in hiw own name. It is submitted by the
learned counsel that the applicant had obtained
an income certificate in his own name from
Tahasildar in January, 1993, much before the process
process of selection was initiated. It is submitted
by Shri Das that this income certificate in the
nane of theapplicant was submitted along with his
application for the post in question, but this
income certificate has been suppressed and his
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candidature has been‘illegally rejected., We-are

not inclined to accept this submission, because,
this has not been mentioned in the pleadings.
Moreover from the check list, which is a contempo-
ranious document and has been enclosed by the
departmental respondents at Annexure-R/1, we do
£ind that against the name of the applicant, it has
been mentioned that his income certificate showing
income of Rs,9000/- X3 stands in the mame of his
father, who has also given a Power of Attorney.

This goes to show that along with his application

thepetitioner has filed an income certificate,
which is in the name of his father. In view of this,
we find no illegality in rejecting the candidature
of the applicant on this ground. Even granting for
arqument sake that applicant had filed income
certificate in his own name and the same is correct,
still he could not have been selected in the face
of Res,5, who has got higher percentage of marks.
It is submitted by the learned counsel for
the petitioner that Res.5 has passed He5.0. from
Board of Secondary Education, Madhya Pradesh and the
marksheet produced by him is not genuine and also
the percentage of marks has not been correctly
worked out. We are not inclined to accept this
submission because these are not the averments made
in the Original Application itself, It has been

mentioned in the check liSt he qeleﬂted
candidate Res.5 has passed .a.u. %; ‘tloner s
contenticon that Res 5 h&Vlng paSS !«’Javo from

Board of Secondary Education, MJ.P. by itself would
not disentitle him for being considered to the post
in question. There is no material to show that

he has produced false marks sheet and/or his
percentage of marks has not been correctly worked
out., This contention is therefore, held to be without
any merit and the same is rejected,

Instructions are very clear that amongst
the eligible candidates, the candidate .securing the
highest percentage of marks in the HeZSslo must be
taken as most meritoricus and this having been done
in the instant case, we find no illegality invclved
in this xyse. It is submitted by the learned counsel
for the petiticner that during the incumbency of his
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X father he had worked as substitute for four
months and this experience as substitute should
have been taken intc consideraticn, Law is well
settled that experience gained by a person as
substitute EDEPM cannot be taken intc consideraticn
because the substitute works at the risk and
respongibility of the regular incumbent, If such
experience is given weightage then it will always
be cpenef for an incumbent to go on leave and
induct ope of his relaticns
giving anlyndue advantage t- atnfandidate“worklng
as subqtitute over the fresh candidates when any
vacancy in the E.D.,Post arises. Thic h

as substitute, ther eby

has been the
consistent view taken by us and there are alsc similar
decisicns of other Benches of the Tribunal in
this regard. In view of this we hold that the
applicant's experience as substitute could not
have been taken intc consiceration by the departmental
respondents at the time of selection to the post
in questicon.fax kke

In the light of our discussions held above,
we hold that the spplicant is not entitled to any
of the reliefs claimalin this applicaticn, which is
accerdingly rejected, hut without any order as to

costs.
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