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Heard Shri S.Jas, the learned counsel for 

the petitioner and Shri S-B-Jena, the learned Addl. 

Standing Counsel for the respondents and perused the 

records. 

In this O.A. the petitioner has prayed for 

quashing the order of appointment issued in favour 

of Shri Arakhita Muni (Res.5) to the post of EDM, 

Sahashpur B.O. and directing the dartmental 

authorities to issue appointment order in his favour. 

Dartrnenta1 respondents have filed their counter 

opposing the prayer of the applicant. Respondent 
No•5 appeared thcough his counsel Shri D.N.Mishra, 

but he has not filed counter. Shri Mishra is also 

absent when called. 

For the purpose of deciding this Q.A. it 

is not necessary to go into too many facts of this 

case. The admitted position is that a vacancy arose 

in the post of ED'M, Sahabhpur  B.O.  Applicant has 

stated that his father, incumbent 	?M resigned 

from service. Respondents have pointed that the 

incumbent EDM wasrenoved from service. In any 

case rthing turns on this difference. For filling 

up of the post of ED'M, Sahashpur fi*ve candidates 

including the applicant and Res.5 were considered 

and Res.5 was ultimately selected and appointed 

to that post. Learned counsel for the petitioner 

has challenged the selection and appointment of 

Res.5 on various grounds which are discussed below. 

The first point urged by the learned 

counsel for the petitioner is that the dartmental 

respondents have illegally rejected his candidature 

on the ground as mentioned in the counter that 

along with his application, the applicant had given 

a income certificate In the name of his father 

and not in hiw own name. It is suhnitted by the 

learned counsel that the applicant had obtained 

an income certificate in his own name from 

Tahasildar in January, 1993, much before the process 

process of selection was initiated. It is subnitted 

by Shri Des that this income certificate in the 

name of theappilcant was suhitted along with his 

application for the post in question, but this 

income certificate has been suppressed and his 
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cand.dature has been illegally rejected. Were 

not inclined to accept this sub-nission, because,, 

this has not been mentioned in the pleadings. 

Moreover from the check list, which is a contipo 

ranious document and has been enclosed by the 

departmental respondents at AnnexureR/1, we do 

'in d that against the name of the applicant, it has 

been mentioned that his income certificate showing 

income of Rs.9000/- ts stands in the marne of his 

father, who has also given a Power of Attorney. 

Ths goes to show that along with his application 

thepetitioner has filed an income certificate, 

which is in the name of his father. In view of this, 

we find no illegality in rejecting the candidature 

of the applicant on this ground. Even granting for 

argument sake that applicant had filed income 

certificate in his own name and the same is correct, 

still he could not have been selected in the face 

of Res.5, who has got higher percentage of marks. 

It is sub-nitted by the learned counsel for 

the petitioner that Res.5 has passed H.S.C. from 

Board of Secondary Education, Madhya Pradesh and the 

marksheet produced by him is not genuine and also 

the percentage of marks has not been correctly 

worked out. He are not inclined to accept this 

sub-nission because these are not the averments made 

in the Original plication itself. It has been 

mentioned in the checc Ustt 
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candidate Res.5 has passed 11.3.C. Pet1tioner's 

contention that Req5 having 	asse! ¶ .3'.C. from 
Board of Secondary Education, M.P. by itself would 

not disentitle him for being considered to the post 

in question. There is no material to show that 

he has produced false marks sheet and/or his 

percentage of marks has not been correctly 1Jorked 

out. This contention is therefore, held to be without 

any merit and the se is rejected. 

1nstructtons are very clear that amongst 

the eligible candidates, the candidate securing the 

highest percentage of marks in the H.S.C. must be 

taken as most meritorious and this having been done 

in the instant cage, we find no illegality involved 
in this xasm. It is sub-nitted by the learned counsel 

for the petitioner that during the incbency of his 
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WE father he had worktd as substitute for four 

months and this experience as substitute should 

have been taken into consideration. Law is well 

settled that experience gained by a person as 

substitute ED'M cannot be taken into consideration 

because the substitute works at the risk and 

responsibility of the regular incumbent. If such 

experience is given weightaga then it will always 
be openvA for an incumbent to go on leave arnd 

induct ope of his relations as substitute, thereby 

givi ngan indu e advantage 4w tibo cand Id atewarkinig 
as substitute over the fresh caridates when any 
vacancy in the E.D.P0t arises. This has been the 
consistent view taken by us and there are also similar 
decisions of other Benches of the Tribunal in 

this regard. In view of this we hold that the 

applicant's experience as substitute could not 

have been taken into consideration by the departmental 
respondents at the time of selection to the post 
in questicn.fx  tkia  

In the light of our discussions held abcve 

we hold that the applicant is not entitled to any 

of the reliefs ci4rn&.in this application, which is 

accordingly rejected, hut without any order as to 

costs. 
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