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IN THE CENTRAL ADMINISTRATIVE TRIBWN AL
CUTT2CK BENCH:; CUTTACK.

ORIGINAL APPLICATION NO, 155 OF 1995,

Cuttaek thic the 20" day of guly,1%9%,

BIJCY KUMAR SWAIN & OTHERS. r APPLIC ANTE,

=VE [SUS=

UNICN OF INDIA AND OTIERS. ese RESPONDENTS,

(FOR INSTRUCTIONS)

j Whether it be referred to the :epoz.te.s or not?

2. Whether it be circulated to all the ‘Benches of the
Oentral Administrative Tribunal or not?

-‘ e (G, NARAST MHAM)
WCE-CHAIR{W s ME MBER(J UDICT aL)

kY

|

i ’2\‘.‘"7~§15



¢

3.

CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH sCUTTAK ,

ORIGINAL APPLICATION NO, 155 OF 1995,

Cuttack this the 2o/ day of July, 19es,

A M.
THE HONQURASLE MR, SOMNATH SOM, VICE-CHAI RMAN
AND

THE HONOURABLE MR, G.NARASI MHAM, MEMBER(JUDICIAL)

Bijaya Kumar Swain,
S/o.,Pravakar Nagendra Swain,
At-Delang Choripida,

Po,Jorakari, Dist, puri,

Benudhar Behe ra,
S/o,Bhagaban 3Behe ra,
At/po,Jorakani,
Via,Delang, Dist Puri,

Kalade v Behe ra,
S/0,Gurucharan Behe ra,
At/po, Bitipur, Jorakani,

~Vig,Delang Dist,puri,

Jayadepb Prasad Mdianty,
S/o.Nilamani Mchanty,
At.Bachhara Patana,
Bakbanglw Road,

PO, Jgtni, Dist, Khurda,

Dhuliram Jena,

8/0,late Chakradhar Jena,
At-Madhupur,

Po, Brajamchanpur,

Dist ,Khurda,

Baman Charan parida,
S/o.,Prafulla Ch,parida,
At/Po, Saranga,Dist, puri,

Jayadev Swain,
S/o,La@han Swain,
At/Po, Asarala,Dist,Khurda,

Pabitra Mohan Bhuyan,
S/o,Banchhanidhi Bhuyan,

At,Patakenana, Po, Sarangadharpur
pist_Nayagarh, )




)

-2-

A Kallash Chandra Behera,
&/ o, Manguli Behe ra,
At, Bambarada,Po, Saritlknia,
Dist, puri,

16, Baladeb Prasad Mchanty ,
S/o,Nilamani Mohanty,
At,Dakbanglar Road,
Po,Jatni,Dist,Khurda,

11, Ajoy Kumar Pradhan,
S8/0,Govinda Chandra Pradhan,
At,Batol, Po, Motoni,
Dist,puri,

12, Sk, Kudrat ali,
S/o,late Sk,Forzon Ali,
At,Totapada,Po,Fanabarcj,
Dist_ Khurda,

13. Hrudananda Swain,
S/o.,Nabina Swain,
At, Gopalpur,
Po.Patapur,
Via, Banki,
Dist,Cuttack,

la, Manguli Charan Das,
8/o0,1ate Sanatan Das,

at/Po, Sadangod,
Dist puri, P dpplicants,
=Versuse=
: 9 Unicn of India through the General Mnager,

S.E,Rallway, Garden Reach,Calcutta-43,

24 Divisi mal Railway Manager(p),
S.E,Railway,Khurda Road,
Po,Jatni,Dist Khurda,

3. Chairman, Railway RecCruitment Bcard,
Orissa Forest Corporation Building,
2nd floor, A-8 4, Kharabela Nagar,
Bhubaneswar,Dist Khurda,
coe ReSpondents,

For the Applicant s  /s.G. A R.Dora, V,Narasingh, rdvocates,

For theResp ondents s M/s,B.Pal,0,N,Ghosh, Sx,Standing Counsel,
(1 anmd 2)

For Respondent No,3 s Mr,L,Mchapatra, Additional standing
Counssl,




MRe G, NARASI MHAMgMEMBER(J UDICIAL) 3~

Applicants l4(fourteen) im nuwiber claiming to
have been selected as Casual Labourers in Class-IV Posts,
by the Chairman, Railway Recruitment Board, Bhubanesw ar,
Respondent No, 3, seek a direction to the Respmndents to
coneider and appoint them in regular Class-IV Posts with
conseguential benefits from the dates, their juniors,
were appointed in rsgular Class~iv posts, Thelir specific
case 1s that they were retrenched on 04-02-1996 (2pnexure-3/1).
Still on 02-04-1%36(Annéxure-3/2), Respondent No, 3 fouw arded
their names alongwith number of working days to Respondent
No,2 i,e, Divisional Railway Manager, South Eastern Railway,
Khurda Road for their fukure absorption,Still without
considering the cases of the applicants and similarly placed
persons, freshers were recruited and sppointed in a regular
manner, Persons similarly placed, that of the applicats,
preferred Original Application Nos, 365 and 366 of 1987
challenging non-consideration of their cases for sppointment
on regular posts and appointment of freshers and their
reinstatement, Though by julgment dated 19,6,1989, this
Tribunal dismissed their applicatioms, b%ef, on review,
as per the order dated 20,3,199% (Annexure-2/3),this
Tribunal directed the Respmdents,to consider their cases
for appointment as and when posts are available.Consegquently,

under Anrexure-3A/4,dated 18,4,1994,those applicants and
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others have been sppointed in regular Group 'D' service
and some of thos: applicants i,e, Sl,.Nos, 2,7,26 and 31
in mnexure-A/2 are juniors to the applicants and hal
Put in less numoer of days than the applicants, Since the
applicants have continuously worked for more than 240
days and are workman under the I.D.act,they ars entitled

to reinstatement, om preferential basis,

2, Respomdents, in their counter, filed on 23rd
August, 1995, denied the selectioﬁ/appoinpnent of these
applicants as Casual labourers in regular recruitment
process by the Rallway Rec ruitment Board because the

30amd does not recruit any Class IV staff, They,even

denied the retrenchment order dated 04-02-1%85 (annexure-2/1)
has been issued by the Rails ay Recruitment Board on the
ground that the signature of the then Chairman does not
tally with the signature appearing in annexure-a/l.At the
Same time, Respondents gave this Tribunal to understand that
the same is under a thorough probe so as to prove its
authenticity, On the same ground, they even denied the
authenticity of the letter dated 2,4.1%36 in Annexure-2/2,
They did not, hovever, comment anything w;th r:Eggrd to the
final order passed in Original Xpplication Nos,365 and 366
of 1937,

3. In their rejoinder, the applicants asserted that
the then Chaiman of the Railway Recruitwment Boarmd naely

/‘ Dr. Hopattnaik, issued Ame:ure-3/1 and Annexure-A/2.Xe rox C opy
of the aAffidavit dated 2,2,19% of Dr, H.Pattnaik, the then

R
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Chairman has been annexed as Anne-wure-2/S,In this Affidavit,
Dr.Patnaik, asserting that he was the Chaiman of the Railk ay
Recruitment Board at Bhubaneswar fx:qm 9.2.1934 to 19,3,1936,
asserted that he hal gone through the counter filed by the
Raiwway administratiom in this case,disputing his initials

at aAnnerures-A/l and A/2 and enphatically stated that the
initials appearing in Annexures-.t;/l and A/2 are his initials,
Anpex Ure-2a/9 serj:es, have been filed witl'; assertion that
Dr,H.pattnaik, the then Chaimnan, had issued certificates

in respect Of these applicants as 5‘95 the numoer of days

they worked as Casual labourers,

4, At the time of hearing of this Original Application,
shri Dora, leamed counsel for the Applicants, subiitted that
he would not press the prayer to direct the Respondents to
Consider and appoint the applicants in regular Class-IV
service from the date, their juniorswere appointed in
regular Class 1V service but confined his prayer for their
appointment against future vacancies, Suwch 3 pryer is

admissible in view of the rulling of the Hon'ble High Court

of Orissa in NILAMANI MISHRA VRS, STATE OF ORISSA_AND OTHERS

reported in 1991 (71) Cuttack Law Times, page-9%9 wherein
it has been t{eld that under the prayer 'atfy other relie«f

appropriate relief can be considered,

5. Shri B.K.Pal, learned Senior Counsel appe aring on
Sehalf < the Respondents 1 and 2, contended that as per

the Railway Rules,no recruitment is held for selecting

Class-IV casual labourers, and as such, Annexures-a/1 and 2/2
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n to doubt and suspicion.Havewer,there has been no

answer from the Respondents as towhat ultimately happend

to the probe in this regard as mentioned #n their Counter,
filed on 23rd August, 1995, Apparently, the probe did not
confirm their suspicion, On the other hand, as has been
indicated, the applicants, have filed an affidavit and
certificates from Dr, H.Pattnaik, the then Chairman of the
Railway Recruitment 3oard, Bhubaneswar, Learned Snior
Counsel appearing on behalf of the Respondents 1 and 2,
hovever, made an attempt to pursuade us to Compare the
initials and arrive at a conclusion, Lav is well settled
hat in the absence or assistance of an opinion of an expert,
a court of 'laz,normally, should avoid such endeavour except
to receive comfimation to his conclusion on this aspect o
the other evidence on rscorxd, as already indicated that
there is no mention in the record to arrive at the coclusion
that Anrexures-a/1 and A-2 are not genuine, In fact, on perusal
Of the record, in Original Xpplications 385 and 366 of 1937
we find that the Railway Respondents had taken' similar stand
questioning the genuineness of the claim of the applicants
to have been engaged as Casual labourers by the Railway
Recruitment Board, Bhubaneswar, but the same has been turned
dawn by this Tribunal, we, therefore, can not assume, that
Anexures-2/1 and 2/2 are forged and for the purpose of

adjudication of this Original Application,we treat the same

t0 be genuine,
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6. Question,thus, arises whether the applicants can
%€ be omdered to be gppointed as regular Railway Servants

as against future vacancies, Law , by now, iswell settled
that a Casual Labourer can not have direct claim over
regular appointment unless he appears and is selected
through pegular process of selection,Havever, in course of
hearing, it has been brought to our notice that in 0. &, Nos.
153 and 154 of 1997 filed by dis-engaged casual laboursrs,
of Khurda Road Division of South Eastern Railway,through
comney order dated 2nd April, 1998, this ’Tribunal directed
that names of two applicants shall have tope included in the
Live Casual Register maintained by the Divisional Railway
Manager and Senior Divisional personnel Officer,South Eastern
Railway,Khurda Road (Respondents 2 and 3 ) and engagements
shall have to be offered to them as and when availsble in
terms of their position in the Live Casual Labourers.Learned
Senior Counsel appearing for the Respondents submitted that
this order may not be binding on the Railway Administration
inasmuch as in those twocases,the General ;VIaﬁager, SE Railway
who is Res.pcndent No.1l in this application, was not impleaded
as Respondent,We do not find any force in this contention
pecause direction was given only to Sr.pivisional pe rsonnel
Officer and the Divisional Railway bhnagex:. and not to the
General Manager.Even othewise,in OAs 365 and 366 of 1987,
the General Manager,SE Railway , was Respodent No,1l amd in

those applications similar issues were also involved,
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It has further been contended by the learned Senior Counsel
.appearing for the Respondents that under the Provisions of
I,D. At and Industrial Disputes (Central)Rules, 1957, the
Railway Recruitment Board,Bhubaneswar is a separate
Industrial Establishment and the applicants are only
workmen pertaining to that establishment and are no way
concemed with other Respondents i,e, General Manager,
S.E.Railway and Divisional Railway Manager,Khurda Road
Division, Still the fact. remains that the Apex Court

in DAKHIN RAILWAY EMPLOYEES' UNION - VRS,-GENERAL MANAGER

S.E,RAILWAYS AND OTHERS reported in AIR 1987 SC 1153

arising out of INDRAPAL YADAV - VRS,-UNION OF INDIA AND

OTHsRS reported in (1985) 2 SCC 648 rslating to

regularisation of Casual Lapourers of the Railways gave =
directions to the Gneral Manager of the South Eastern
Railways in the matter of regularisation of Casual
Lapourers under the Scheme ultimately approved by the Court,
we are, therefore, not inclined to accept the contention

of the learned Senior Counsel appearing on behalf of the

Respondents, in this regard,

7. The fact remains that the applicants are casual
labourers engaged by Respondent No,3 for a considerable
time and were disengaged thereafter, As held in similar
matters i,2. O, A.NOs., 153 and 154 of 1937, we hold that the

applicants have a right for consideration amd pre ference
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for ezngagement as Casual Labourers over persons freshly
taken from Open market, We accordingly direct the |
Respondents to include the names of the applicants in the
Live Casual Register maintained by them and offer engagenents
to them, as amd when available, in terms of their position

in the Live Casual Registers,

38, The Original application is accordingly

s - S

dicsposed of, No costs,

' .
U ) 20-T 9x

(SOMNATH SOM (G, NARASI MHAM)
VICE-CH AT RMAN MEMBER ( JUDICIAL )
KNM/CM,




