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I 

ard 	Shri J. K. Mishra-2, 	- , 

learrd cunse1 for the 4- j.licant and 	A( 
hri Uma Ballav Mohapatra, learned Mdl, 

Ft.A HLI Starding Counsel (Central) for the 

RSpJrdents. The relied prayed for in th~' 	0, ty~ 
main Original Applicatin is to direct 	

lr 	
LI 

the 	Resp ndents to promote the apjAic ani 	:r4 P 

to the Post of Upper Division Clerk 	NO 
when be becae eiigible i,e, afte r 	-31 

completion of eight years of regular 

5ervjCe i.e. in the year 1990, Shtl J.K. 

Nishra-2 learned Counsel for the 	 \\\\ 
applicant has 'taken ine through the 

background of the case. In this Misc, 

Application No.641 of 1996, the applicani 

p rayed for orders to stay the letter dated 

19-9-1996 till final disp sa1 of the 

Original Application or to stay the 

discretionary marking of 100 as given 

to OLp.Party No.2 in Apperdix-Il. The 

applicant has clairred that he belongs to 

SC and he sh Quid have been C ons ide red f or T 

pr )motion in the fifth yar when he was 

due or in the 3th year i.e. in the 1ear 	 (J 
1990, iie 	not c:I)nsjdered and till 

1996 he was nit given his due as per his 

averrrents. Nrxure8 is a limited 

departrrental competitive examination for 

the post of Upper Division Clerk in Govt.  

of India Text 3ook press,i3huirar It 
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is dated 1-9-1996 and this exarninatjo 

is going to be held on 29-9-l996.3esides. 

the other H 
points frentioned by hri 1isha, 

in his argunEnts, para-6 of the Apperdix 

to Afl nex U re -8 are to be quoted; 

C— fr( ry 

üJhe iianager has the discretion 
to fix qudlifing marks in any 
or all the subjects at the 
examjntjonl 

(This is an unbridled discretion. TheLe are, 

~ no guidelines also to control the 

discretion. The qualifying marks Can be 

20% Or 90%. SiniJarl.y in para-2 of 

Arinexure_8 it has been nntioned 'Evaluatj!n 

of record of serviceof such of the 

ho attain at the written examination, a 

inirnurn standard asmay be fixed by the 

anager i his discretion,carrying a maximum 

f lOu marks0. This again is entirely 

I 
iscretionary 	it is exejsed by only 

~ne erson i.e. 	nager (mn.),Governnt 

f Irdia, Text Book press,3huaneswar Such 

nbrjdled discretion • uricontro1.jed by anji 

uidelines given to a single individual can 

ot easily pass...-e well knqn test of 

Constjtutjorial prcriety. Since it is a 

1.A. and since the O.A. is a i)ivjsio 

Bench matter, there is no need at this 

sta 	to declare these to provisins 

as ultravjres and thi-  should L leoo to 
the Division Bench to decide. it would 
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suffice to sa; that this examination can 

) 
	not be ällo.ed to be conducted when 

the examiner has such a discretion in his 

control. This is unhea-in any examina-

tion system. Shri U.S. I'bhapatra,learrd 

Additional Standing Counsel states that 

this examination  is entirely intended 

f r the benefit of the applicant and if 

he qualifies in the examination, he will 

himself get promotion, Since the Exarnn, 

is ging to be held on 29th of september, 

1996, after hearing the submission of 

the Additional Standing Counsel, the said 

examination prosed at Annexure-8 is 

hereby stayed till the disposal of the 

Original Application. ?i.i. is disposed 

A C Opy of this orde r be made 

available to the Counsel for both sides, 

4. 7 

1ffbe r (j3miristratjve) 

eaid Lhc I 	nd lawyc: fJr the 

applicant and the learned Adc1itinal 

SLaning Counsel Dn behalf of the rcsnd- 
IL 

cnts, in LhIS 	sc, the apioant had 

filed MA No.641 /96 on 25.9.96 and this 

was dispcscd of in order datc 2(.9.1996. 

Telearfled lawyer tor the alioant 

now filed a memo seekmnC pernisL 
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N3.641/96 nnd OA No.797/40 

As M.?. hs lredy beendisposed of, n 

withdrawal of M... can be permitted, 

.A.No.797/94 is permitLed to be withdrawn 

and is disposed of as such. 

V iCIE'. d~ 
t 4*-O Q-tiQT 	j 

UI% 	Cc 4e 1 4i' L 

V; 

nt[~171 

r) 

R1j 	I 
LO LIt)iL-&ç 

-. 

p 

; 


