IN THE CENTRAL ADMINISTRATIVE TRIBWN AL
CUTTACK BENCHs CUTTACK.

ORIGINAL APPLICATION NO, 705 OF 1994,

Cuttack this the 30th day of July,19%3,

Laxmidhar Tripathy. e Xpplicant,
-Ve rsus-
! Union of India & Others, ewle Respondents,

( FOR INSTRUCTIONS )

l. Whether it be referred to the reporters or not? Y“QJ j

/

2., Whether it be circulated to all the‘ Benches of the

Central Mministrative Tribunal or not 2. “\D "

( L r-—__\m .;D ( f & \/M)
G. NARASIMHAL ATH y
ME MBER(JUDICI AL) VICE-CHAIQP&W/Z?E/
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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTT 2CK BENCH 3 CUITACK.

ORIGINAL APPLICATION NO, . 705 OF 1994,
Cuttack this the 30th day of July, 199,

COR A M-

THE HONOURABLE MR, SOMIATH SOM, VICE-CHAILRMaN
AND
THE HONOURABLE MR, G, NARASIMHAM, MEMBER(JUDICIAL)

Laxmidhar Tripathy, aged about 26 years,
S/0. Harihar Tripathy, at/po, Majhihara,

Via.Banamalipur, Ps, Balipatna, Dist,Khurda, B Applicant,

By legal practitimer ;-M/s,B,Nayak, A, K.Dora,
Avocates,

- Versus -

1) Union of India represented through the Secretary
Ministry of Communication (Departwent of posts)
At,Dak Tar Bhawan, New Delhi,

2) Chief Postmaster General, Orissa Circle,
At/PO, Bhubaneswar, Dist,Khurda,

3) Senior Superintendent of Post Offices,
Bhubaneswar Division, Bhubaneswar,
Dist-Khurda, PIN-751 001,

4) Dharanidhar Choudhury, aged about 35 years,
8/0. late B.K,Chouwdhury,
At-/pPo-Majhihara,
Via., Banamalipur,
Ps=-Balipatana,
Dist, Khurda,

't

ces Respondents,

By legal practitiomer :~ Mr. Ashok Mishra,
Senior Counsel (C_entral).
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MR, SOMNATH SOM, VICE-CHAILRMAN i

In this Original aApplication, under section 19
of the Administrative Tribunals At, 1985 , the petitioner
has prayed for quashing the appointment of Respondent No, 4
as Extra Departmental Branch Post Maste r, Majhihara Branch
Post Office and with a further directim to the Respondents

1 & 2 to appoint the applicant to the said post in guestion.,

2. Facts of this case, according to the pgtitione L
are that being sponsored by the employrent exchange, Bhubaneswar,
Respondent N»o, 3 called for application from the petitioner
for the post of Extra Departmental Branch Post Master, in

his letter dated 14-02-1994 at arexure-1l, addressed to the
petitioner, In response to this, letter, the petitioner
submitted his application, alongwith required certificates,
Thereafter, Respondent No, 3 in his letter dated 28,4,.94
directed the petitioner to furhish details of immovable assets
if any, belonging to the petitioner,, A9ain on 16,9,94 COopy

of letter at Annexure-2/3, all the candidate s, incluling

the petitioner, were directed to file originai deed and

documents, copy of which had been submitted by the applicantg
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alongwith their applications and revenue records
available regarding possession of landed property by
them, The case of the petitioner,is that he has all the
necessary qualifications for the post of EDBPM, According
to him, he is the fittest candidate amongst the persas,
who were uncer congiderations as he is a graduate with
knovledge of typing and his income is more than the other
candidates , It is submitted by the petitioner that
Respondent NO,4, the selected candidate is a criminal
against whom several Cases are pending and there are
public complaints, It is also supmitted that Respondent
No,4, on the date of selection was aCting as Elected -
Pregident of Majhihara Primary Agricultural Scciety Ltd,
and on receipt of the written allegation from the public,
Respondent NO,2 ordered an enguiry which is still pending,
But inspite of thét, during the pendency of that enquiry,
Respondent No, 3 withlout considering the candidature of
other candidates, particularly the petitioner, on merit,
has given appointment to the Respondent No, 4 as EDEPM on
16-11-1994 and that is how, the petitionegx, has come up

in this Original application, with the aforesaid prayer,
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< 3 Respondents, in their counter-affidavit, have
pointed out that on the supe ranquation of the regular incu;nbent
the Pést of E.D.B.P. M, fell VaCanf: and the Employment
Exchange, on being requested, sponsored six candidates, out

of which only four applvied for the post with all necCessary
particulars.The petitioner and Respondent NO,4 were amohgst
those four candidates, It is supmitted by the Departmental
rRespondents that as the petitioner has passed Matriculatim

in compartmental ,his marks were ‘not taken into account and

" amongst other three candidates, Respondent No, 4 got the

highest mark in the Higher Secondary Education and he has
also all the necessary gqualifications and means of livelihodad
and accordingly, it is submitted by the Departmental
respmdents that respandent No, 4 has rightly been selected
for the Post, On the above grounds, Respondents have opposed
the prayer of the applicant,

4, petiticner has filed a rejoinder, in which it

has been' submitted that while going by the higher percentage

of marks, secured in HSC Examination, the Departmental

Auth orities have ignored all other criterias,It is further

submit ted that against Respondent No, 4, there are public




~5i

complaints and therefore, he should not have been selected
for the post in question, It is further submitted that the
appointing Authority has not applied his mind and has been
guided by &ne of the Clerks of his Office nanely Shri S.K,
Mishra, who has prepared the check list in his own hand,

The case of the petitioner is that the check list should
have been written by the Appointing Authority,It is further
stated that in the check-list, correct figures have I‘lOt been
noted with regard to the Assets and Income of the petitioner
and Respondent No, 4 and thereby Assets of Respondent No, 4
has been shawvn as hicher, It is further submitted that
applications were called for from all the candidates with

a stipulation that the same shoﬁld be received within
21(twenty one) days but the application suomitted by the
Respondent No, 4 to the Departmental Authorities was received
aft;er this date and therefbre, should have been summarily
rejected, It is further submitted that the land particulars
submitted by Respondent No.,4 involves supmission Of
certified-copy Of the conmpromise decree which according

to the petitioner, has been obtained frauwdulently and this

decreely is also under challenge by certain other persons.
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It is also submitted by the learned counsel for the
petitioner that the property which is Subject matter of
compromise decree, are the endovment property and the
applicant has no right to the same, On the abow grounds,
it is suobmitted by the learned counsel for the petitioner
that the selection of respondent no,4 is illegal and has

been done arbitrarily,

5. We have heard Shri B,K.Nayak, learned counsel for
the petitioner and Shri Ashok Mishra, 1evamed Senior Coupsel
appe aring on behalf of the Respondents and have also pe rused
the records, Respondent No, 4,who has been served with notice,
has choosen not to appear and there fore, we are not apble to
hear him, |

6. The first point to be noted in this cmnection

is that Respondents have taken the stand that as the
petitioner has passed matriculation examination in compart-
me ntal,they have not taken his mark-sheet into consideration
as in certain cther decigions,this Tri';'aunal has held that

a person, who has passed matriculaticn in regular examination,

should ke given priority over a pe rson who has passed

Mat riculation in compartmental examination.This view hasibeen
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Challenged by the learned counsel for the petitiocner,In
consideratvio.n of this, we have directed the learned counsel
for thg petiticner to praduce the mark-sheet of the petitioner,
It has been submitted by the learned counsel for the
petitioner that he has got less mark than Respondent No, 4
in the HSC examination and therefore, this point is of

no relevance in the present cmtext.,Learned counsel for the
petiticner has challenged the selection of respondentHo, 4
on the sole ground that the selection process has not been
fairly conducted and th the selection process, the relevant
merits of different candidates have not been fairly judged,
It has alsc been submitted that t;.he selecting authority hade
committed an error going only by the percentage of marks.

It is further submitted that as the assets and income

of the petiticper is higher than that of the Respondent
No,4 and as he has '  higher educational qualification,

thke petitioner should have been selected, Taking into
cmsideration the last point that the petitioner should

have been seiected because of his higher gqualificaticn of
graduation, the Departmental instruction specifically

provides that for the post of EDBPM, the qualification is

W R R e e STy
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Mat riculation and no weightage need pe given to ay
qualification higher than tre Matriculation, Gist of the
circular is quoted at page 67 of the Swamy's compilatiaon

of ED Agents and Service Rules for Extra Departienta) Staff,
Therefore,the fact that the petiticner is a graduate could
not have been taken into conside ration by the Departmental
Authiorities, The secnd aspect of the matter is that the
petitioner, according to him, has higher assets and inc ome
than Respondent No, 4, In course Oof his subiission and also
in the rejoinder, 2 case has sought to be made out by the
petitioner that Respondent No. 4 is without any asset and
income but from para-4(iii) of the C.A.,we find that the.c
petitioner has taken a stand that his income is more than
the Income of other candid ates, Under the heading 'grounds','
for relief , also the petitioner menticned that the income
of the applicant is s, 32, 000/~ whereas the income of
ReSpmden£ No. 4 is s, 22,000/-,Departmental instruction
specifically provides that persons to be selected fcr‘EDBPM
must have adeqguate means of livelihood so that he dces not

depend on the ED allovance as source &f sustenances.
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Departmental instruction also provides that while
selecting EDBPM, the Authorities, should not go by the
consideration of persons having higher income or higher
assets as being more qualified - rather Departmental
instructim specifically provides that persons having
highest percentage of marks in the H,S.C. examinaticn,
should be selected, This is an objective criteria basing
on which the selection for the post of EDBPM §s dme,

e petitioner hasnot stated in his Original Application
regarding the compromise decree and allegedly false
declaration with regard to the property & income, submitted
by the Respondent No, 4, ps he has not raised this in the
CeApat. the stage of filing of rejoinder, he should not have
raised/brought any additimal facts when the departrental
authorities could not have any chance to reply to this
allegation, The next point. urged by the leamed counsel
for the petitioner is that the selecting authority had not
applied his mind because the check list hal been written
by the Cle rk.The job of ministerial staff is to provide
assistance to the higher authorities and writ$ing out

the check list indicating in a tabular form the nanes and
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qualifications of various persms dees not in any way

prove that the selecting authority, had not applied his
I

mind, Rules and instruction,no where provides that the

)

check list should be prepared and written by the selecting

‘authority/appointing authority in his own hand,Further it

is submitted by the learned counsel for the petiti_oner that
in the checklist the asset and income of the applicant and
respendent No. 4 have been incorrectly mentioned. We have
already noted that Assets and higher guantum “of inconme ig
not the consideration for the purpose of cmgideration,
according to the depa;tnental instructions, It has further

been submitted by the learned counsel for the petitiomr

that application of Respcndent No, 4 was received after the

stipulation periad of 21 days as required by the Departmental
Authorities and as suwch, his caée should have been sumunarily
re jected and should not have been taken into consideration,
The pepartrental ‘Authorities, in para-8 of counter, hawe,

On the other hand specifically mentioned that alongwith
others Respondent No,4 on being addressed to send application:

within 21 days o receipt of snnexure-R/6 submitted his
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application duly filled in within 21 days., In view of the
above specific assertion of the Departmental Authorities,

it is not possible for us to hold on the nere assertion

of the petiticrer that the applicatim of ReSpondept No, 4
was received beyond the stipulated periad, This contenticn,
of the learned counsel for the applicant, is therefore, held
to be without any @erié and is rejected,

Another point urged by the learned counsel for :
the petitioner is that the appointment order has been
issued to Respondent No, 4 while hig conduct and pbehaviour
was under enquiry, Departmental Authorities have fairly
suwomitted in para-6 of the counter, that the selection and
appointrent of Respondent No. 4 has been done subject to
further verification of his character and antecedents,In
many public offices, appointments are made and persns are
alloved to join pending verification of character and
antecedents, Therefore, just because a complaint has been
made and the matter has been ordered to be ehquired into,
€an not be a bar on the Departmental Authorities to
appoint the Res,N¢, 4f. There are several other averments

made by the learned counsel for the petiticner which have

been denied by the Respondents in their counter and it is
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not necessary to refer to all of the poin‘ts. TO give an
example, it has been submitted that éespmdent No,4 is
working as President of Majhihara Primary Agricultural
Scciety Ltd, In any case, Respondents in their ¢ ounte Lo
affidavit have pointed out that acc ording to the report
of the Cocperative Extension Officer, Respondent No,4 is
not working as the president of the Cooperative Scciety,
In any case, holding an elected office of the Cooperative
scciety, can not be a bar for appointment as EDBPM.In
view of the above discussion, we hold that the submissions
made Dy the leamed counsel for the petitioner are without
any merit and we therefcore, hold that the petitioner has
failed to make out any case for the relief asked for by him,

The Original Application, is there fore, rejected,No costs,

[}

(G, NARASI MHAM) " 2
ME M3 ER(J UDICI aL) qg_
KNM/CM,




