
CENTh.L ADMINISIRAUVE 1RIBU'PtL 
CUT1CK BENCH 

O.A. No. 687 of 1994 
Cuttack, this the jjj day of July, 1996 

1. Hon'ble Mr.,Tustjce A.K. Chatterjee, ViceChairman 

2 • Hon' b le Mr ,N ,Sahu 	Admjnjstra tive Member 

Shri Chaitanya Behera, aged about 50 years, 
Son of Shri Madhusudan Behera, at present 
Section Supervisor(0), in the office of the 
Telecom District Manager, Cuttack, Cuttack 
Telecom District, Cuttack-1. 	 •••• 	Applicant 

By the Advocate 	 - 	 Mr. A Rath 

UnIon of India, represented through the 
Secretary, Ministry of Cnmunications, 
Depa rtment of Telec Ommunica tions, G overnment 
of India, New Delhi-i 

Telecom District Manager, 
Cuttack Telecom District, 	

••• Cuttack-1 	 Respondents 

By the Advocate 	 - 	 Mr.P.N,. Mohapatra 

Heard on : 26.6.1996 

ORDER 

rjt. VC  

The applicant, Shri Chaitanya Behera, while working 

as a Section Supervisor in the office of Telecom District 

Manager of Cuttack Telecom District was served with a minor 

penalty chargesheet dated 2.11.94 to which he duly put in a 

representation and ultimately on 22.11.94, penalty of reduction 

of three increments for three years without cnula tive effect 

was imposed on him. The applicant has come up to this Tribural 

to quash the order of penalty and 4,other appropriate reliefs 

alleging that it was vitiated as the concerned authority was 
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biased and made no application of mind. He has also alleged 

procedural irregularity in conducting the proceeding. 

The respondents have denied all material allegations 

and also contended that the application itself was not main-

tainable as the applicant did not prefer any appeal against 

the order  imposing the penalty, although it was an appelable 

order and as such he had come to the Tribunal without exhaus 

ting the remedies available to him under the service rules. 

The 14.Counsel for both the parties were heard only 

on the question of maintainability of the application. It was 
urged on behalf of the applicant that Section 20(1) of the 

Administrative Tribunals Act, which provides that an applica.-
tion shall not ordinarily be admitted unless the applicant had 

availed himself of remedies available to him under the service 

rules, cannot be pleaded as a bar in this case, as stated on 

behalf of the respondents because the application was already 

admitted. In other words, the contention raised on behalf of 

the Ld.COunsel for the applicant was that the question of main.-

tainability on the ground under consideration cannot be raised 

after an application is admitted. It seems that there vAs some 

conflict of decisions among different Benches on this question 
and sofar as this Bench is concerned, it was held in O.A.223'91 
by a Division Bench that the question of maintainability can be 

raised even after admission. This view seems to be perfectly 

rational specially in a case, wFere the application is admitted 

ex-parte and the respondents had no opportunity to press this 

point before admission. If the law was otherwise, the position 

would be that the respondents would neverL.d  an opoortunity to 

raise the question of maintainability which does not stand to 

reason. Therefore, atleast in the present case, where the appli-

cation was admitted even before service of notice upon the 
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respondents, they cannot be estopped from raising this plea 

at the time of hearing. 

4, 	Our attention was then drawn to Sectj 20(1) of the 

said Act, which lays down that ordinarily an application should 

not be admitted unless departnental remedies are exhausted. It 

was, therefore, urged on behalf of the applicant that the very 

use of the expression "ordinarily" suggests that it is not an 

inflexible rule that an application cannot be admitted unless 

the applicant avails the deparbnental remedies available under 

the service rules. '!o,  it appears to us that the expression 

'ordinarily" indicates that as a rule, the application should 

not be ainitted unless departmental remedies are exhausted and 

it is only in exceptional cases that such admission is permi 

ssib le under the law. The Id .Counsel for the applicant has 

argued that the exceptional circunstance in the present case is 

that an appealbefore the appellate authority would offer him no 

substantialrelief as such authority had no power to grant stay 

of the order of penalty passed by the disciplinary authority, 

We see no merit in this argument because if it is regarded as an 

exceptional Circunstance, then W every case of disciplinary pro-

ceeding ending with an order of penalty would be regarded as 

exceptional enabling the delinquent to come up to the Tribunal 

without preferring any appeal and Section 20(1) of the said Act 

would be rendered nugatory at least soras this class of case 

is Concerned. Further even if the penalty imposed by the disci-

plinary authority is not stayed by the appellate authority, the 

applicant would no doubt be entitled to have the increments res-

tored and to all consequential financial benefits in the event 

of his success in the appeal. Therefore, even in the absence of 

a stay order in appeal, the position of the applicant will be 

amply vindicated if he is ultimately exonerated. Thirdly, it 
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appears that the power to grant stay is inherrent in the consti-

tution of every appellate authority and even in the absence of 

statutory provision, nothing stands in the way of passing a 

stay order in appropriate cases. Thus,the ground urged on behalf 

of the applicant to support this contention that it was an excep-

tional case does not stand scrutiny and must be rejected. 

Still another infirmity in the way of entertaining an 

application filed by an applicant before exhausting deparental 

remedies in a case like this, where finding of fact has been 

questione,is that this Tribunal would have to act as an appellate 

authority and decide the disputed questions of fact if it were to 

entertain an application filed by the applicant without prefer-

ring an appeal to the appellate authority provided under the 

service rules. This Tribunal is not expected to normally enter 

into facts and, therefore, it is cnly just and proper and indeed 

in the interest of the applicant himself that he should first 

take an appeal and in case his grievance is not redressed by the 

appellate authority, he may  approach this Tribunal. 

For the reasons indicated above, it is held that the 

application cannot be entertained and it is accordingly rejected. 

Hvever, we direct that the applicant, if so advised, may prefer 

an appeal against the order of the disciplinary authority before 

the appellate authority within three weeksfroin this date and if 

such an appeal is presented, the same shall not be treated as 

barred by limitation. We further direct that the applicant will 

have liberty to canvass before the appellate authority all the 

grounds urged in the present application. 

No order is made as to costs. 
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