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EITRL ADMINISTRATIVE IR IBU M.:CUrTCK BENCH 

Original Application No.526 of 1994 

Cuttack this the day of Ièceniber, 1994 

C ORAM: 

THE HONOURA BL MR .H.RAJENDRA £ASAD,MMBER rMN) 
. •. 

A@Divakar Rao 
aged about 53 years, 
son of Late A.Venkata Narayana, 
tesident of I(lika 1mple Street 
Berhernpur-2, Dist sGanjam 
at present working as Asstt. 
Superintendent, 8rhampur, 
Dist sGanjam 	 Applicant/s 

'By:the Advocate:M/s.B.L.N.Swamy 
S .D8 sh 

Versus 

1 • Union of India represented by 
Secretary,Ministry, 	of Planning, 
Department of Statistics, 
Sardar Patel Bhawan, 
Parliament Street 
New Delhi-110001 

Director, 
National Sample Survey Organisat ion 
(Field Operation Division 
Department of Statistics 
C-Block, 3rd Floor, 
Pushpa Bhawan,Madangir Road 
New Delhi-110062 
Regional Assistant Director, 
National Sample Survey Organisat ion 
(Field Operation Division) 
Dartrnent of of Statistics, 
3-4 Budheswari-751006 
Bhubaneswar,Dist ;Khurda 

Superintendent 
Nat iona 1 Sample Survey Organisat ion 
(Field Operation Division) 
Berhampur ,D istrict ;Ganj am 	 Respondent/s 

By the 1s3vocatet Mr.Ashok Mlshra, 
Sr .Stand ing Counsel (Central) 
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MR.H.RAJENDRA PRAAD,MB1FR(ADMN): Rhri A.Divakar Rao. Assistant 

u1Derintendent, National SamDle Rurvev Organisatlon, Berhamput 

the aprlicant in this caseb  stands transferred to Iizamhad 

in Ahdnra Pradesh vide orders issued by Respondent No.2 

vide No.A-2016/2/93-Estt. 11(u) dated 12th tTulv, 1994. 
He had approached this Tribunal once before in Original 

Application 0/9+ praying for the quashing of the said 

order. This prayer was not found acceptable and in disposing 

of the Original Arolication, it was directed that the 

pplicant may submit a representation to the concerned 

authorities setting forth his oroblems,to enable them to 

reexamine his reauest. To facilitate this, the operation 

of his transfer was stayed for thirty days. The applicant 

thereupon duly submitted a representation but it tas 

turned down by the authorities. The oresent application 

is filed against the re.iection of his representation 

reauestine cancellation of the transfer order. Th IDrayer 

in the present apolication remains the same as before 

and the grounds for seekinq the relief prayed for are 

virtually the same as on the earlier occasion except 

that the applicant in this instance brinEs an allegation 

of malice against the Respondents. 

2. 	(j.) In a career spanning thirty one years, the 

applicant has served for aporoximatelv twelve years outside 

Urissa, the remaining period having been spend in one or 

the other office in this region. He has been in his oresent 



post since 1984, having come there/from Aurangabad in 

}4aharashtra at his own request.One of his grievances is 

that there are several colleagues who have been working 

in the region far longer with fewer Dostings outside it. 
46,16 

One other argu ment is that, having brought,to Berhamiur, 

the authorities should not have Dosted the auplicant 

out of that place in the same rank, - an action which, 

according to him, is against a Dractice which has 

rinened into a rule. 

The apulicant is cf  the viw that the orders 

of transfer was the result of pressure and influence 

brought on Respondent io.2 by an Assistant Directir ( ince 

transferred) who had harassed him constantly in the pftst 

and against whom he had made certain complaints earlier. 

Tt is his susDicion that certain adverse reports which 

may have been sent  by the latter could well have led 

to the issue of the impued orders. A few instances 

and details of his own comolaints against the said 

Assistant flirector have been cited in supoort of this 

she at ion 

The applicant has a feeling also that the 

transfer is orobablv design ed to deprive him of a chance 

to effectively pursue another Original Application, filed 

before this Tribunal and pending disposal, and 

other court cases pending in some other (ourts. 

Next, a number of oroblems are enumerated 

by the aDoLicant concerning himself and the family. 
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Based on the above arguments, the apolica.nt 

prays for the quashing of all orders issued in connection 

with the inlr)ugned transfer and a direction to the opposite 

parties to uermit him to discharge his duties in the, post 

hP was working in till the impugned transfer. 

I. 	Tn their counter-affidavit to the atDlication, 

the respondents state that among all Assistant Suoerintendent3 

in SRO. Berhampur, the applicant has had the maximum stay 

in the cost; that the anpilcant has an all-India transfer 

liability; and that there are no vacancies at present to 

retain or accommodate him in any of the three SROs in 

Orissa, the post held by him having already been filled 

by an official posted in his place. They nroceed to give 

the servicedetajls regarding some officers who were naned 

by the applicant as serving in the region for longer 

period(s) than himself, and deny the allegation of malice. 

As regards the 	 reference to some Dendina  

litigation before the law-r.ourts and this Tribunal, the 

Respondents point out that the presence of the applicant 

is not necessary for the ourDose since he can quite 

adequately instruct and brief his counsel in such matters. 

The respondents ooint out that the applicant was certainly 

not the only one posted out on administrative grounds 

since twenty-eight others have been similarly shifted 

in a batch of 6R officials transferred through th' 

imougned orders. 

During the harThg of the case on 23.11 .19Q+, 



the learned counsel for the petitioner drew niv attention 

to Civil 4ppea1 No.1+866 of 1992 (aris1np out of SL'P-Cjvjl 

No.195,06 of 1991) disposed of by Hon'ble Supreme (ourt 

(19939  Vol-8 /I 	C 126). In nara 7 of the .TUdmPnt, it 

was observed that an order of transfer of an emoloyee is 

not liable to be struck down, unless such order is passed 

malafide or in violation of service rules and guidelines 

for transfer without any proper lustification. Shri 1;.I,.1\I. 
Swan,v, the learned counsel, asserted that this •Tudgment 

thus lays down three criteria,.-viz,, malafides, service 

rules and guidelines for transfer, and proper justification,-

which constitute the valid parameters of anv transfer, and 

because these criteria have not been fulfilled in the 

tresent case, the imuned orders deserve to be set aside. 

5. 	The facts and arguments advanced by the parties 

have been duly noted and carefully examined, 

i) The personal problems of an employee, if any, 

the need to fill up or not to fill up any particular post/ 

vacancy, and the suitability or otherwise of a particular 

officer to work in a particular nost or station, are all 

concerns exclusively of departmental authorities. It is 

not onen to this Tribja1 to assess or decide such 

questions. The apnlicant has been working in the post 

for a decade now, and it cannot be said that ten years 

is a i ort time in any particular appointment. Very many 

officers in the denartment seem to have been similarly 

working in their respective current appointments for 

-1 __ 



lone periods. Tlnder the circumstances it is open to the 

authorities to select anyone of them for postinE out in 

the context of overall circumstances applicable to 

normal transfers after takinE into consideration th 

individual needs, suitability and the departmental 

interests. It is unrealistic to ex-TDect that some kind 

of nrecise arithmetical parity needs to be maintained 

in terms of the years, months or days spent by various 

officers in their current posts bfore selectjn them 

for a transfer. The applicant is in a service which 

carries an all-India transfer liability and it is 

futile to argue that once an officer is aecomnodated 

in a narticular nost at his own request, he cannot ever 

be shifted out except on promotion. These is no rule or 

law which envisages or sanctions such indefinite 

continuabce in any post. 

ii) The apnlicant has narrated certain 

incidents relating to his interaction with onp of his 

denartmental suneriors who has since been transferred-out 

and who, moreover, is not a party to this case. The 

apnlicant, however, has not produced any irrefutable 

evidence to substantiate the allegation of maltce on 

the Dart of the said officer. In saving this, it is 

fully realised that malafides are difficult to prov-e 

under the best of circumstances. This would, however, 

hardly mean that any unsubstantiated, uproven or even 
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unprovable allegation can be levelled by an officer 

against his superiors and insist that it be accepted 

as true. It Was urged by the learned counsel that 

inasmuch as his allegations of malafides or malice 

levelled against one of his officers has not been 

replied to in the counter-affidavit, it can be taken 

that they accept them or do not atleast deny the 

charge. This argument is untenable. It is not necessary, 

much less obligatory, for the resDondents to answer 

every unsubstantiated allegation, and the mere fact 

that they have chosen to remain silent about these 

allegations is not rroof enough or even adeauate to 

bold that the charge is indeed correct. 

Coming to the Judgment of the Hon'bip. Supreme 

Court referred to by the counsel for the otitioner(para-+ 
Urein 

above) the observations wade in Dara 
- ?Aare significant. 

.pilvthg the very same tests to the rresent case, it 

needs to be noted that (a) no malaflcle on the rart of 

any one has been satisfactorily established, (b) no 

service rule, nor any guideline for transfer has been 

shown to have been violated, nor indeed has any such 

suggestion be n raised in the apnlication. As for 

justification, the sane has ben explath by th 

respondents and no rarticular uniustified action of 

nunitive nature has been proved to have been taken 

against the apnlicant in this case. 

Quite apart from all other considerations, 

one would 4eed to take serious note of the observations 
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of Ho'bj Sur,reme Court in the case of Union of India 

vs. S.L.Ahas (i() 17 3T 678)whj.ch  read thus : 

it 	
Who should be transferred where, is a 

matter for the approDriate authority to decide. 
Unless the order of transfer is vitiated by 
malafides or is made in violation of any 
statutory rrovisions, the Court cannot 
interfere with it. While ordering the transfer, 
there is no doubt, the authority must keep 
in mind the guieljnes issued by thP Government 
on the subiect. Similarly if a nerson makes 
any representation with resoect to his 
transfer, the aprroDriate authority must 
consider the same having regard to the 
exigencies of administration." 

it 	
The Administrative Tribunal is not a 

ppellate Authoritv sitting in judgment over 
the orders of transfer. It cannot substitute 
its own .judnient for that of tha authority 
eom'r)etent to transfer. In this case the 
Tribunal has clearly exceeded its jurisdiction 
in interfering with the order of transfer. Th 
order of the Tribunal reads as if it were 
sitting in apoeal over the order of transfer 
made by the Senior Administrative Officer 
(comuetent aLithoritNr) 11  

7' 	In the light of the foregoing discussions I do 

not find it oossible to intercede or, behalf of th 

applicant, lie hs to seek such remedies as he may from 

his departmental suceriors. I cannot also hold thath 

orders of transfer(along with 67 others) are in any way 

arbitrary or illegal. Orders contind in kinexure-2 

are matters curely of internal administration of th 

concerned decartment and not in themselves imnerrrissjble. 

meriting any kind of intervention from this Tribunal. 

Annexures 6. 7 and 8 are not in any way inherently 

obiectionble. 
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a. 	The apDilcation 	s, therefore, 1iabi 

to be disallowed and is disallowed. 1'o costs. 

1LL 
(H 

11EMBE ( ADHPBATIE) 

} K. Sahoo// 


