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UNION OF INDIA & cYTHERS. 	... 	 RESPctDENTS 
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CENTRAL ADNISTRATIVE TRI 3UNAL 
CUTTK iNCM: CUTTACIç 

ORIGINAL APPLICATION NO. 513 OF 1994 

Cuttac k thise_ 1 'day of Ntv  ,1996 

C OR A 

THE HONQURA 	.N. SAHU, I'EBER (DrNISTRATJE) 

SHRI MURALIIDHAR L"DH1RA1'A, 

aged abait 60 years, 

Son of late Birabhadra Mciarana, 

2110/4718 Rameavar Patna, PS. Old Ta,n, 

Bhubaneswar-751 002, Dist. Khurda, 

00*0 	 Applicant 

-LWL- 
Union of India represented thrcugh 
Chairman, Railway Board, New Delhi. 
Divisional Railway Nanager, 
South Eastern Railways, 
Ithurda Road Divisicn, 
P0. Khurda Oa:1,Djst.}(jurda 

Senior Divisional Personnel Officer, 
Khurda Road Divisicn,South Eastern Railway, 
P0. Khurda Road,Dist Khurda. 

Senior Divisional Accounts Officer, 
South Eastern Railway, Khurda Road, 
P0. Khurda Road, Djst.Kj-iurda. 

0*0 	 ReSpctidents 

FOR THE APPLIC?NT 	: 	Ws. A.K. frlishra,. 3.Jena,S.K.Das 
J. sengupta,3.a.Achrya 
R.D. Asra, S. Moharana, Advocates. 

FOR THE_RESPOENTS 	Vs. B,pal, & O.N. Ghosh, Starning 
Counsel for Railways. 
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ORDER 

R.N. SAHU, EM3ER( ?DMENISTRATIVE) 

This application filed under secticn 19 

of the jdministrative Tribunals Act, 1985 challenges 

the non-implementation of the Order No. P.3/20/CCS(c3)/ 

98/9 dated 12.2.1993 passed by the S.D.P.O, Khurda Road 

Division, Sith Eastern Railway, Respondent No.3. The 

back gronnd facts are that the applicant j oiried as 

Comierci81 Clerk on 21.3.1957 and after completion of 

training at SINI was posted as temporary Assistant 

Coaching Clerk from 22-5-1957. He retired on serannuatjon 

on 28-2-1993 as Chief Goods Supe rinte rxIe nt-I I at the 

Bhubaneswar Railway Station under Respondent No.2. in 

November, 1960, the applicant was directed by the SDPO, 

Ithurda Division, Respondent No.3 to exercise his option 

either for joining in the Goods Branch or the Coaching 

Branch. The applicant, exercised the goods Branch option. 

He was giien his seniority in the gods branch w.e.f. 

14.9.1958 but his earlier seniority from 22.5.1957 was 

ignored. Hciever, the Railway Board, satisfied abo..it the 

correctness of his claim, by an order dated 12-2-1993 

as signed applicants s seniority with effect from 21-3-1957 

as Goods Clerk and alljed proforma promotions to different 
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grades w,e.f. different dates. While proforma fixation 

of pay was made in the specified grades, he was allqed 

monetary benefits cnly from the date he shouldered 

higher responsibility in terms of Establishment Sl.No. 

278/6 4. The promotion of the applicant was fixed from the 

date of promotion  of his immediate j uni or Sh ri M. P • Rout 

and his pay was fixed on the date of his retirement cn 

28.2.1993 at Ri. 2,100/- per month. His grievance is that 

the salary was not paid to him for the different peric 5  

in the past during which he was given proforma promotion 

in higher scales in accordance with Annexure-j. 2nnexure...2 

is a tabular statement shing particulars of arrear 

salary due for such proforma promotion and this aggregated 

to Ri. 59,000/-. 

2. 	 In the counter, it IS admitted that the 

corrpetent authority decided the seniority of the applicant 

w.ef. 21.3.1957 as Goods Clerk, i.e. from the date he 

joined at SINI as trainee Commercial Clerk or probatjcnay 

Commercial Clerk. It is stated that as per Estab1ishent 

\ fr 

	

	 S1.NO.273/6 4 monetary benefits have tobe given to the 

applicant in respective  grades from the date he actually 

shouldered higher responsibility. it is stated that the 

applicant having accepted proforma fixation, can not nt 
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challenge the cnputation of monetary benefits in 

accordance with Establishment Sl.No.273/64, It is urged 

that this application is contrary to his un acceptance 

of consequential benefits based on the decision of the  

Con!petent Authority as per Annexure- R/2. With regard to 

payment of Over Time from 4.12.1977 to 9.5.1987, it is 

Stated that the applicant's claim was accepted but the 

delay in payment was due to compliance with procedural 

formalities. Certain Vonchers were not readily traqeab le 

because of expiry of preservation period. They sent up 

prcpca1s for sanction of the Railway 30ard for Waiver of 

internal checks. Another contention is that the applicant 

never questioned his option and seniority before he 

retired. The dispute had arisen on 22.5 1957. This Tribunal 

has no jurisdiction to adjudicate in a matter where cause 

of action arose prior to 1-11-1992, It is secondly urged 

that factually the applicant never shouldered higher 

responsibility except the pericd indicated in Annexure_R/2. 

3. 	 The fact remains that the competent 

authority decided to assign the seniority of the applicant 

W.e,f. 21. 3.1957 as a Goods Clerk. The elaborate case made 
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in the cixnter-affjdavjt abait second option awe# therefore, 

irrelevant. While the applicant was given proforrna 

promotion in other grades, he was given praotiai to 

Chief Goods Clerk against an existing vacancy by the 

Office Order dated 11.2.1993. As he did not shoulder 

higher responsibility in the grades from the dates shcwri 

against each as per Annexure- 2, he was not paid arrears 

of salary. 

In the rejoirer, to the counter affidavit 

it is stated that the applicant never exercised two 

options, first in 1957 to remain in the Coaching Branch 

and again in 1960 to change over to the Goods Branch. He 

was memax given only one opportunity in November, 1%0 

to exercise option and he did so choosing to be allottad 

to the Goods Branch which was accepted by the Respondents. 

The counsel for the applicant has brcught 

to my notice (1992) 19 M.inistratjve Tribunals Cases 

839 (P. THYAGARM AN AND OTHERS VS. UNI ONOF INDI A AND OThERS) 

The policy to deny monetary benefits to the staff who have 

lost the promotion on accnt of administrative errors 15 against 

equity which wculd amount to double punishment. In that 

case, it is  held that the provision in Railway Board's Circular 
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dated 15/17-9-1964 for denying arrears of pay in case of 

proforrtia promotion withcut actually holding the prcinoticnal 

post is bad in law. In that case one 'S' was promoted 

without selecticn to a non-selection post. Because of 

revision of seniority list, the applicant became senior 

to I SO  in the feeder post. icordingly, applicant claimed 

pranoticn without selection from the date of promotion 

of ISO. 	ar&hi1e, this promotional post had become a 

selection post. Not''ithstanding that by this time the 

promotional post had become a selection post, it was held 

that the applicant' s claim was justified and his ajre are 

pay should be paid. In Tyagarajan's case, the candidate 

was superseded due to wrong assignment of seniority. He 

was a11.;ed to hold promotional post only on adhoc basis. 

A few of the other candidates retired while the rest 

continued in service. The Respondents exempted the retirees 

from selection but Subjected the serving officials to 

selection for retrospective proforna promotion. This 

discrininaticn has been held to be illogical. In that 

decision, the provisions of the Railway Board's Circular 

dated 15/17.9.1964 in the fo1ling terms were held to 

be inoperative and set aside; 
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't  NO arrears on this account shall be 
be payable, as he did not actually 
shoulder the duties and responsibilities 
of the higher posts't. 

6 • 	In the Sec ciid celeb rated case of Union of 

Irz3ia vs. K.V. Jankjrman .IR 1991 SC 2010 it is held 

as uxxler: 

'When an employee is C ciiiple te ly ex oi rated 
in Criruinal/disciplinary proceedings and 
is not visited with the penalty even of 
censure indicating thereby that he was 
not blame worthy in the least, he should 
not be deprived of any benefits incluling 
the salary of the promotional post. The 
normal rule of 'no work no pay' is not 
applicable to such cases where the employee 
although he is willing to work is kept away 
from work by the authoL-itles for no fault 
of his. This is not a case where the employee 
remains away from work for his an reasons, 
although the work is offered to him. It is 
for this reason that PR 17(1) will also be 
Inapplicable to such cases". 

There may be cases where the proceedings whether 

disciplixaary or criminal., are, for example, delayed 

at the instance of the employee or the clearance in the 

disCiplinary proceedings or acquittal in the driminal 

proceedings is with bene fit of douot or on account of 

n on-avail ability of evidence. Then arrears of pay for 

the period of notional promotion preceding the date of 

actual promotion will be decided by the Concerned authorities 

by taking into consideration all the facts and Circumstances 

of the disciplinary proceedings. 
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7. 	in the case before me, it is a clear case of 

administrative error. The highest body in the Railway 

?irninistration by its order dated 11.2.1993 rectified 

its mistake and promoted the applicant in situ to the 

vacancy of Chief Goods Clerk and gave him proforma 

promotion with regard to the different grades in different 

scales from different dates. The question at issue is 

whether or not the applicant is entitled to salary for 

the notional pericd of promotion. As the mistake was not 

on the part of the petitioner but was admittedly of the 

Respondents, he is entitled to the entire salary for the 

period of proforma promotion which he Would have sbouldered 

if the mistake had not been canmitted by the canpetent 

authority. To say that there was laches and that the 

applicant remained silent till he retired is again 

missing the point. The cause of action of the applicant 

had arisen on 12.2.1993 when the Railway Board approved 

his claim of seniority and promoted him in various grades. 

It is clear that in such Circumstances, 1964 circular is 

inapplicable and it has also been held by the Court to 

be inapplicable. Establishment Sl.No.273/64 dated 15/17-

9-1964 with regard to operative part last sentence has 

been struck d ain as in ope rat lye by the E rn akul am Bench 

of the Central Administrative Tribunal. A similar point 



has arisen in Prem Singh Vs. COmmssjoner of Police - 

Central ?minjStratjve Tribunal, 
NeW Delhi Bench - O.A. 

No.1726 of 1991. In that case, the applicat was promoted 

in pursuance of the judgment dated 14.11.1990 in O.A. No. 

434 of 1987 from 1981, By a fiction, he was deemed to have 

been qualified w4th written tests Accordingly, he was 

granted 16XOforma prcmotjon as s.i. from 27.41932 to 

16.2.1986 and as Inspector from 5.6.1989 to 21,3,191 

without financial benefits. His reprentatis having been 

turned dan , he approached the Priripa1 Bench of the 

Central Administrative Tribunal, Fo11ajng its own decision 

in Roshan L.al Vs. Union of India ( AIR 1987 (1) CAT 21) 

the Delhi Bench held that if an earployee is wrongly not 

promoted and later on found entitled to that promotion, it 

can not be Contended that the pay of the higher post 

w ill not be admissible on the g round that he had not 

w orkJ against the hi'ie r post. 

8. 	In view of the above discussion, the applicant 

is entitled to Succeed, 
.t 9, 	

The arrear of salaryjn the promotioral grades 

after prcper verification and the over time allOvTance as due 

and eligible shall be paid to the applicant within 60 (sixty) 

days from the date of receipt of a copy of this order. 

•••••••.••••.. 
i-j1S1 N. SAHU ) 

1 MSER KNMohant y, 	 (ADNIsTR lyE) 


