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IN 0.A.459/94
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' Akuli Das b=y

By the Advocate mr: Niranjan mnda
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granted by tbis Tribunal from time to time in all these ik

_following qrounds s

4

QRDER /

MR ,H RAJENDRA PRASAD,MEMEER (ADMN) ¢ In all of these cases, personnel

working in construct ion iprojects ,ma;: Chief &;!nj.nictrative'
Officer (Projects) S.E.Railway, Bhubaneswar, have been
redeployed ,_Vto.vork on other projects elsewhere under the
Chief Project'llanaqers, Sambalpur and Ifeonjhar,‘ or to

serve on monsoon patrol duty under the Divisional Engineer
(Coord) within the jurdsdiction of Seuth Bastern Railway.}

‘I'he petitioners in Original Application Nos 350.

354, 379. 393. 394, 397. 414, 423, and 427 of" 1994 have beu

' ghifted to Projects umder the Chief Project l‘hnagers, o = |

Keonjhar and Sambalpur. The applicants in Origimal

Application Nos.435, 441, 442, 452, 453, 459, 473,0f 1994

’have been diverted to perform Mansoon Fatrol Duties.’ None 3

_appears to have been physically relieved because of the staji

sodt |

AT

:.L

-'cases. ‘I‘he affected persons. vhether redeployed to work on

Ptk
other projects or ordered to perforwpatrol duties, challel-

Yy
13573

the cction of the respondents on any or all of the

1) ' Some of the si.milarly placed employees #
who are junior to them have been left .. - .
undisturbed while the applicants have . =~
been shifted despite their seniority. B it

11) Many surplus Open Line lien-holders
who are on deputation to Conctruction ’
Line have been retained in the place (s)
of their earlier deployment - notwith- =
_standing the fact that some of them had
-opted to be x:epatriabed to their =parent |
Open Line units. - ‘

“111) The tasks which were being peirformed by L
: them in projects/orks of their original
loyment are as yet !

‘.,) §
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mﬁnuhod and are nov diachurpd through
private contract labour, which

confirms the ccnt:lnuing unuo.bility of
vork in these place.

iv) Ibo move of the applicants trou the originul
1ectslvork-p1acoa clearly demotes &
ailment of their cadre-streagth,

uboreby they have been readered surplus

(owing to such curtsilment), a contingency

vhich necessitates the shifting of. meh :

employees in sn ascending order of 5

seniority = a settled procedure vhich .

bas been violated An the present mstance. ;

f) No departuental or privato acconnodatim
: is available in new places of their

“plmﬂto

> - L s £ s T R

vi)  The podsibility of physical assault ia
the ggv pla.cesyof tg {r deployment 1is

apprehended owing ‘to the resentment of
local roughnecks at the presence of
'-ontsidors. ' ,

) > Applicants in Ori.ginal Applicatim Nos.393, 39#,
397, kso, ksz,,h59, 460 end ¥73 of 199‘» have raised ‘the
potnt. lﬂlttmed at '0- (112 ey R < 5
s ... somtors-atﬁdayite hava-b«n tﬂnd in an casea ..... o

by the concemed Beapondents, Qmept h Otigj.nal Lppncation ::j
; :.lom %23, W73, m( 491, of 195+, vhere. no conntorﬂlftdaviu |
- aro evailsble, Smce, hovmr. the. _defence g‘mch_w
respoudqnts 1n all hut threo ot thoso_fptnot.een h;:aseg&_ _
' duly covers the (1dent1.cul) factg 1n _the maining thfoo,
4t 18 decided to d1apense vith comteu 1n atleagtwtvo
of these caaes and 1.nstead, to take eomiaancé 'of' tpe

6 |1

oral subuissions and argmmts by the coacemaé loan;od
‘ ounsels. There was ncne to represent the respcndeats 1n
f’ongmal Appncaucg Fo 9 of 199# nor vas .g, 216
o cmter-arnamt ﬁfed. Hir e i __; B

) 41'.~5

Ou behalf of the mpo-dents, shri B.h& vas



3

heard 4n O.A. m; :'4’;3“'.'”5%. 397, 427, snd Wi of 19543
"m I..m-pueu 1a 0.h, loc.394, 37, 1435, W2, 450, 452,
‘ ’63. 159 md 460 of 19!»; sm Ashok lohmty, in O.A.loa M3
: 1of 199‘», am n.x.xuhra in O.A.llos.350 end 473 of 199%;
ut i‘f-d Bhrt n.c.nath in O.L. llo.k1‘+/9’+. lme lppoe.red on behalf
;;fof tho rospcndcnts in O‘A. 491/%%4, end, since, dso, no _
' comter vas filod in this case, the_ same remains mdispogéd

d 1s not covercd br thts judmt-

. i PSR W Lnds n e . - e S
v ‘

Db S xg_.M 'l.'he a.rmta admced by tbo cpplicmts un bo

taken up_ in the reverse ordar as they appeer 1n Para 1(1)

“to (v1). sbove, in. the 1ight of the comters filed and
u-g\ments advanced by the lea.med comsels on behalf of

- 7 s T S TP AL e TV P .
o 3 U RSB RRRE T

- e \-..«.. ree o nie e P N > - g T . A e e .'u_,,,

the parties, .| ...

: 5_, T Fi_x;st, the anticipated tbreat of physical attack
‘:oa the applicanta in their nov vork placu. l‘bo reSpa:dcn'cs

f | ) jlstato that 1f truo or Dneeusa:y, thia ig a dtnation \hicb ! :jj.
noeda to be tacnod by the local ponci- I &ounot disagroe

' :vitb thia. ‘I‘ransfers and d.yloyugnt, of vorkcrs cannot be

issued or. altered nerely _cn the basis or Q. m:cctivo

| :percoptim ot tby:cat or approbcnaiona ofﬂuno,
HIf 1t u the cuo of the ;pplicmta

Faa
and B

o

,;mprovable natnra
that the locals are 11kely to resent tbeir presencc on

e srapet bl hdry o SR

» ‘tbo pomd that their mm euploynent gctc matghgd away
by, those 'outsidora' ) wd: doos not so\md 10g1ca1 %m tlw.

‘face of the atatenent nade by¢ ,t.he rcspondcnta ‘that Jj._go

Constructt Beserve l"orce. In any case, such

gl
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| » gccomdation. !vee in their present pleco(S) of vork,,

fears cannot fonlemieetl f'or. . lonl d.nternntim.

6. The poeitten releting to ecemddeucn 1.e Pt |
likevise in the reelne ml; ot epimfmeim. !be re:pendente
say that House Bent Ailovuice et eettled re.tee h peid to

all ecpplicmte end 1t u prherily for tbe ofﬁeit;d : |
themselves to scout eromd end eecure miteble resi}lmtial ]
accommodatim. It 1s nobodyla ‘wase tbet :ell the epplicant: |
1n tboae case have ‘been or “can be. proﬂ.ded nth vaemment,

woiAs

very -any of tbese officiels gould be depending qnly m ' ;
'private eccomodatton. !here cm ‘be no substmwl s:bamge '_ 5
-1n this eituation vhether they remain vhere they ere at. i
present,or deployed or post ed to e nev etation. haﬂability;
of eccomodatim,,gr lack ot it, cm et best be e peripheral

-:rector 1n euch natters and cennot certainly rorm e
N _,” T ‘ Cobners

§
4

mbstantive ground

7 ’ l'he epplicente Aeeeert thet there ds e ;reductim w -1;1;
in the cadre=strength of the,cqnptmtim persounolgufhe 452
" resrcnbnte deny this, The epplicents clai.n that becaus: of' ;
a reducucn 1n tbe cadre eetusth, they have been rendered
Bnrplns,. Jhis too 1s. ccutestod by,,.the respcndntg,;j'ﬁlbe ..
“epplicants proceed to enphasise thet, 83 _per. the vpo].icy s<

guidelines of the Raﬂvay Board, the jmior noet of woi'ln re
“"V)_g i ?3 ;

fn readered eurplus ehould nove ont ﬁ.rst. It 1e "explained

’ _‘nev projec are taxm up s conttnuing besie thron

ERT  C YR e J g . : %1 ,‘.\v ;




the sons with thoir own recurring needs for experienced
construction otaff. The prl.nciplo of '1ut cou, first go'
invoked by the applicants is appllcahlo roally to inter -
Divisional tranafcra 1.n tbe emt of roductim i.n the
strength of any particular cadro. That prmciplo is not
* - o £ ’-upplicablo here bocauso, ﬁrst.ly, the Con;trnctioa
j i '_‘Bosem is not & sl;ﬂ.sienal cgdro, peccm!ly, there bas 'beo
{1 4 _moreduction in sy cadre or _trade-streagth vithin tua_j‘,,_..»,, .
: : 'Coastructim Bgservg,J,nd lastly,bocauso none_ has been
K declarod to have boco:o curplua to actual reqniments =

of the over-increasing project vork. UL B IRk o v .
.7,1_ O | tollov tho nam plank or armts . thu'
score, 1t 1is necessary. ta mdoratmditao genesis and

f-'rationale of tho Pemangnt Ccnatructicn Boum - a \
cadre to vhieh tho applicanta idnittodly belmg. It u
explainod that, mtil not long ;go, the vork e gsu\rgs,,
projects_ vas_got doge_ through. casual‘iabouror_s cnployod

- temporarily ! fron local roaources. rhese wofo nbt tran r- :

- or. ca;tinuins Mutmcnts ot,mpover 1n uffomt
vork-gpots. ‘rhoy vere strictly casual, tenporary an ;

" local, The result vas_that a _largs_foce of amo-boau ;
’ . - workers. Ay to be. necessaruy retmcbed no soooor than
» a particular slicg of. vork, or project, vas couplotod,

.8 practice vhich causod. eonsidorable hard:hip to pers

vho vere tbns ropeatedly hired and diachargod mquently.‘

2d overcomq the problen, a poucy docision vas ta'ken’ to
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(a) oouplotoly ctop?' » lh outiidor .mmuat wmd,

G I,

i 'fli)..prm‘ : o mt.vomﬁt vo vork. M-eo . wnu;rw
8 CER S i ! i
' pilco to plage. ot rrou site. to. sits.-

o mmt yam tron

®e

e

?ru'umt "Conatmtim Buom, vhich

PUBA G

Pk .projects got eoaplotod. Thus, redeploynont vas a vital,

' '-m-buﬂt characterstic and inherent to the persannel
§ B 55T ik
'Iaung up thi.s force. It 13 1n fact uhat tho Railvays

oa nrvis

call a 'ﬂoating' cadre, donoti.ng its lobility and lack
”'of fmty to a placo or site. The Beaem is meant to |
'.’eator to the projoct noeds of the entiro B.I.Bailm ks !
i \»-.; and 1.8 not omarkoc} to Y particuluf Projeet Mapr, 3 i
or, tor,‘& Divisim, im}e',‘tm 1 so.;fné i\}thoritiea_, M

_ “rand duly S R SE
”f’{‘have also ropqated;y atrgssod, t;.no and agai.n, that tbe

“true that the applicant,a, do xigt ﬁafé ‘a‘clgin.

Qplaco ot vork. !'roa their very npplicdtions l1t> ia'




b
&
=
2N
&
&
%
:

b i i

4 S o e 0 A AT A
&

: of c.adro, the. applicanta are unable to show vhoro md hov R

| ‘t all. undOl‘ the circunstanccs the claim or tho rcspcndcatl

'--really for transforring then 1n tho caxvontlonal unae,

mo. roductiax of etrongth, nor cen_ thoso bo c;ll

| ceased or beea cnnpleted "that thore 1s stiil vork to_ be

& M dcne through contractors. Ibc respaxdents‘clm
‘ . the work entrusted to cmtr;ctora 13 1n tbe a_rea o ;

' repail rk and eonstmtim or repairs to sna.u or. lunor '

10

Bhubanesvar, Iomjhar md Sambalpur, The area of omueteaa

Temains the same. Only the focus has shifted to thm ; e
dtrfbmt Sub-sreas for better management, g

7. 3 lxcept asserting that there has been curtaihqt

P

tlﬂ.l cnrtaihant has oggﬂmd _The “Wd@nts, m tbo

2&?&»;#"-@%* %

-thgt the upuggog g;-dors m mrcly toraelequately Tedistri-
bnti.n; or erOp&oyhg tbe availuble mpover, and not

TS e 2

deserves gredeace. The two basic conditions o.ttacbed
to trancfers, (containod 1n ‘the. Bauvay Board'a circnlar

: vbich 13 reliod upon by tho applicantc) - vu., enrtailmt
‘of eadreg __g conaoquent hhr-btvieimal shirta . mmds
attractod by the prosent hpugod orders 3 thoro has becn

ﬁiﬂé‘f‘ ‘ 8 U ,9 ot BB VRS0, IR S ol %{p‘» e gl

mter-Divisicnal trmsrorc. tht ’;ls appamtly’nttupm

tbe cadro. 3 bt 1 .;

_3_, L It ts conpla.incd by tho applicaata that the. \iork

Thiv ™ ~u

’i‘ “'Mw* ‘%“!t B

tho proje,,e__t,a of tbeir present enploymegt baq not o 3
v 2;«.@*&,@

g

P Tt 4 o

g
"P.Way linking ' doubling of railvay-track, litcellanoona

:n«x

| e
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MR bx'ugu. Zhese m-- £0% not required to be attended

o dgs e ite by tln appuenta mor ‘are they specially trained .
Bak or Itiliud for lnch vork, « their entire orieatatiom
' ‘being 1n ‘the area of rogirdiring of bridges. The

—fo‘,: 39 ‘15“ R

b irolpmdénta rinally nsut that po work is available
tor the applicents umder the Chief Projects Kanager,
iﬂ"'Bhulmtmmax-& e e cimin

b 7‘.8.1 !hese are natters vhich camn be autboritatively
-e : 3 o

prcuomced upcn by experts in the ﬁeld, and I havo

e
g,

e T e X

“ mo reasm to disbelieve their statements on this. scoro. :
1 'It 13 caacedcd, tberofore, that thcre is not cnough
" vork . of the ‘type capeble of being porfomod by tbe
;applicmts in their present vork-places, and that
their scrvices can be more trnitmny and productively .
L.ntuis.a elaewum. TSP Y v R ;
: '}9 ot ot . There remain two more argqcnts Qrojocted
_4 by tho applicanta in lupport ot thon‘ pleag 3
#49) | nntoritr. md

(11) _status of- open-me non' holaorc n
- tbe Cmstructim wn;"j

a0, 12 The Construction linq ’of the Railways haa
i ‘. 5
= in its ranks a good nuuber of vorkets vho originally

i.‘i‘sﬂe a(‘;ﬂ‘ﬁj}v‘—"wﬂlv‘v.."

v belonged to the Open Li_ne. hold_ lieu 1n 1t but vere o

‘ii:)t

declared to be surplns the:'e“ ‘hese are kuwn ‘a
Surplus Open-Line m.»-uomﬁ-
" continually.

:_Inprder to ntilise
thei.r sezvices,\ they uene either asked or perﬂitted

it \Q‘KB%

LML W

to work 1ljhe COn.stmct ion wing; V!heso officuﬁ

P 1
5.
T T
et ;,?‘«‘ s R g
§ K e el &
boa s 3 SHRR =% . iy A
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. . were required o: cxpoctod to get blck to the Open Line

ag lnd vhon “cllclu uodilg their pazticnur -un-

could bo :on.a !or tho-. Recently, however, such
| of.fh:illl nm glvon a cboice oitho:‘be considemd
forj lbpo;ptioa on the constrnct 1on side. o:bgo back to
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'.l‘hey are unable t° Sh°“' any such Circulats because.

,‘;Am.

accox:ding to them, .those circulars are in the custody

of the respondents and not available to them. .frhe_

; ,_a~,A

,W;ResPondeats deny tbe exixtence cf any such circulars

Y Mﬂnr 1nstructious. eThey explain that very fev, - only ,,20,
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1 »of which 17 were IuspectOrs of Norks. - and not hﬁndn&ééo
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that there are not only no 1natructions to move'such
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preference ©o others. If there are any circulars

' 8pplicants regqrding the existence of any cinculars or : |

o this regara. Also, I cannot fi.nd any mmediate link

R

10.1. - The lon document Produced on behalf of the

. lppllclntl in lupport of their contention is a cincular
' calling for options from the so-called Surplus Open Line
* ; Lhn-homere. This is, understandably, an open document
lnd daee eot 8pedk of deploying the optees first in-

‘specifyinq such procedence. as agserted by the petitioners.

i 'one magines that such circular or ci:culars shonld

pak v
$d% v WAy R

'alao be open documeats since there cannot possibly be * i
.aey kind of confideltiality in matters of policy " \

egarding the future and/or the work-conditione(like £
deploymeut or deputation) of a large nud:er of vorkere. B
It is difficult to belleve that any department of the
Gaverhment. or a large labour-oriehted onganisation
like the Railways. would issue aeczet instructians in !

uch mattere the!eby keepinq eiseable segments of theit ey

it w.(,‘.‘;w“ R G A 1‘? G {7 S I R e 7 A S T R

einployees 1n.dark about their own wgrking tems. l'or :

'this xeaeca I cannot accept the assertion of the b |

instructions of confidential nature.

I bave to accept the explanation of the respondents :la g
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betweea the Options exencised, or not exercised. the o

i umgﬁﬁg, e e
»Open Line Lien-Holders aad tbe present 1mpngned

_tedeploymeti
Both are POt teparate and nnrelated mattere and

ape Ay
or deputa [:n of such optees vill have to bejtaken at
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:—batch . fapplications. ; - e Y ' «

: 12. i s 'l‘hc applicants base their claim on the dates

they are to be treated as senior by vu-tue of Qarlier

Reserve fron vhich the seniority flovs and sustains’

14

N AT fg

an cpp:op:isto time in future, vhen their options are
considerad, acccptod or !ctod upon, In. th. nnnwiile. I
do not see any buic connection be tween thcse two at this

' juncture of tino.‘

10,2 In the"light;of the preceding discussion, .I
hold that the presence of Open-Line Lien—Holders, their

~optioms for absorption/repatriation, and their redenioymen'f

-do not have a4 direct bearing on the issues in. tbe present

&=
b

-11 o rinally, the question of seniority. It is tbe
applicant's qrievance that ‘they are senior to some of thc

_officials who have been left undisturbed or retained dn

their old positions while ordering the present wave of

g

transfers. £ ik L b EERER ' | ’
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of their original (initial) appointment on various regirderi,
e RN 0 (B T

works. ‘rhus. they trace their senio;ity back to different
preceeding years fraa 1972 to 1975. Rhile this is so, the~

applicants furnish the names of certain other official

i
{5

who, they say, ‘were similarly(initially) appointed later
than thEI!ISelves.

/l

{\
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t 15 the argument of the appueints tbat

stating that it is not the date of initial appo tment

‘but the date of absorption in the Permanent construction:z

‘I‘hey expl that screening cmittees had been o
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; eérlier bnt my have hag less nunber of VOrkilq day )

~ his credit than an other official who. even thouqh

¢ .S

node of absorption. the seniority-lists had been duly ‘
'published on the basis of the :ecommendation of the -

i screening cmmittees. The same !eniority,as originally

f‘long after it hag been duly determined and notified. thy
aifan T Bt

‘uas same in respect of such officials, the date

A . s~

15
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to conaide: the lbsorption of lll enull llbou:erl !.nto

the Reserve. The number of wo:kiag ﬁxlipnt 1,, h,rn ;
LR Rl ) 2]
candidate was 'domed s th- nin criterion for detu-.inin_

seniority, not the date of initill emaqement. Tt ts
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entirely pouible that € vonlmr may blve been

engach

later, lnay bave had pnt in more working days. Based on,tuhlis‘

‘fixed, has been followed even now in re-distrihuting the :
‘available manpower among the Project Pﬂnagers at- Bhubanesvt

Sambalpur and Keonjhar. 'I‘he respondents agd that 1t is too

~late for the applicants to raise the question of seniority

Elaborating on the method pf redeployment it is s

'explained that category/deaignation-wise lvailability of
»staff was the basis for their :edistribution. “The respondeL

are said to have followed 2 policy where the .required nunbe
of senior-most PCR officials belonginq to a partieular

.category/designation were retained under cm Bhubanesvar,

_:'those be low them in seniority were iiverted to Keonjbar.

and the junior-most to Saubalpur. 'rhis vas done accordinq

to the actual requirements in each trade Ln the projects

vhere they have been .‘ "sent,\ Nhere the date yo _;Jclbsorptiou

("‘?

was as

BH bt

app‘ointmen @dopted the criterion for redeployment. When
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;‘ BEER T * s intblal . I .
the dltn 9: tbcomiu and’ l»oinhont ware the same, the

lb“

'!ia-%eo of Sinh o§ ofticials vas um u em deciding factor
r’.’:‘)“‘iv &1 f$ ;éa Rt ain&i fy s "v'm

d whon all tho lbon-mtioaod datel vere found to bo

5 ‘kpersonnel beloaging to different tr:ades, ‘and the authoritie:

s :,;:‘ha'° necessarily to choose the kind of persons. belonging
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* to particular trades, who may be wanted in the projects. In
et such @ situdtion, it is possible that persoms, 5be16hgir;g -
‘ 'b :: ‘ to & particular trade group may be found scattered thrOughoL
| sl kb Rese:ve, depending on the date of their absorptio: in

¥ oo LT ‘rhus, the condition of seniority can be Said to' b°
: i satisfied 80 long as the seniority of tx:adest@n in his
,‘ particular spec ialisation is taken as* the YardSule f°r

: ffor redeployment(regardless of his position in P&)
vis-awis those below him, In view of this explanation |

no diacrimination caa be held to have been lﬁde against

s aay of the petitioners.,“f} l

ity el  13 o2 garding applicants vho have been deployed on
| o patrol duties, it has been clarifi.ed that the same has bad

ﬂ%ji



O R

i S o3 B iy
s »
< :

. ¥ 3 A g
¢ : 4 i
S

gk & 3
Vb FaF 5

B : 3
i i i
5 & }
¥
X K Caé %

17

i ; !
|
aid L ST VT S

once this mquinmnt 13 over, the lpplicant uy well

return to the construction 8ide u bcforo. This u

NI DA

considered to be a nasomblo Cxpllnltion lnd luunuca.[:

The mSpondenta have raised two oth'r p

Oiut",F:.

2 1) The General Hﬁnaqer, S.E.Railway haa *nat

been impleaged as one of the rcpohdinq i
pdrties; angd Fh

/ object:lons are more of a technical tnature
) of i g ; A ‘3
-T;tn the proceeding‘ﬁa;;.eit is held that tbe various

grounds adduced by the applicants have. not been found

be totally acceptable.j Lc refore,
: , by the respondenta in lll these caaca..*ﬁo costa. ;
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