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CENTRAL ADMINISTRATIVE TRIBUNAL

CU TTACK B ENCH sCU TTACK.

ORLGINAL APPLICATION NO, 42 OF 1994,
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Cuttack, this the 23| day of M/v + 2000,

CORRAM;

THE HONOURASBLE MR, SOMNATH SOM, VICE-CHAI RMAN

1.

2.

4.

AND

THE HONOURABLE MR, G, NARASIMHAM, MEMB ER(JUDICIAL) .

P, JAGADESWARA RAQO,
s/o.late p, vallabha Rao,
Jr.Clerk,0ffice of the
Divisional pngineer,
Mill wright work Shep
S, E, Rallway, Cuttack,
At/Po/Dis tsCuttadk,

K,MURALI MOHANA RAO,

" 8/0.late K.Krishna Murty,

Jr.Clerk office of the

Sr.Divisional mngineer,

S. E, Railway,Khupda Road,
POsJatni,pist.khuda,

B. APPLA KONDA,

s/o.late B, Ramayya,
Jr.Clerk office of the
Inspector of works,

S. E, RAllway, Palasa(Rs),
Distssrikakulam(Ap)

J,.DHARMA RAQ,

8/o0.Late J.Ramulu,
Jr.Clerk office of the
Sr.Divisional Engineer,
S. E. Rallway,Khurda Road,
POsJatni,pistskhurda,

K. VENKATA RAO,

s8/o.late K, Viswanath Rao,
Jr.Clerk,0ffice of the
Sr.pivisional mgineer,
S. B, Rallway,Khurda Road,
POsJatni,pistiKhurda,

By legal practitioners; M/s.G.A. RDO}RA.

V. NARASINGH,
Mvocates,

- VERSUS -

APPLICANTS,
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1s Union of India through the General Manager,
S, E, Rallway, Garden Reach,Calcutta-43,

2. Dpivisional railway Manager,
S, Es Rallway,Khurda Road,
PosTatni,pistskhurda,

3. Bhagaban Mohapatra,
s/ 0, Radhak rushna Mohapatra,
at present Junior Clerk in the
office of the Chargeman, .
Divisicnal pngineering wWork shop,
sauth Eastern Railway,Cuttack,

4, Khageswar Behari,Sr.Clerk,
In the Office of the P, W.I,
S. E. RAllway, Dhenkanal;

5. Bhagaban Behera,
s/o.Durga Charan Behera,
Jr.Cletk in the office of the

6. Bhawanl shankar Naik,
s/o.Bhaba Naik,
Jr.Clerk in the o0ffice of the
Divisional store Clerk,Cuttack
SE Railway, :

ess  ess  RESPONDINTS.

By legal practitioners M/s.B.Pal,
0. N' GhOSho
Sr.counsel (Railways) .

M/s.A.K, Rao,
"M.,K,Mohanty,
M, Sampat‘
S.K.Rath,
Advccates,

O R D E R
MR, SOMNATH SOM, VICE-CHAIRMAN;

In this Original Application under sectian

19 of the Addministrative Tribunals Act, 1935, the 5(£five)

applicants have prayed for a direction to the Respondents |
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to reckon the applicants® seniority as Jp.Clerks from the
dates of thelr promotion, The second prayer is for a direction
to the rRespondents to prcmofe the applicants as Sr.Clgrks
from the dates their juniors were promoted with c nsequential
benefits and seniority,

2. App11CAnts' case is that they are confimed
Class-1V employees as Gangmen and Khalasis, when they were
called to appear the written test for promotion to Jr. Clerks,‘
as per letter dated 23,9.1%0 (Annexure-A/l) . They passed the
test and were promoted to the post of Je.Clerk which post
they joined on 24-10-1980, 23,1,191,24.10,190,24,10,1980
and 24,10,190, These promotions were styled as ®Ad-hoc!,
Applicants have .s‘tated that this was wrong because they
were pramoted after they passed the test,Applicants were
reverted after same years of contimious officiation, They
challenged their reversion in OJC N0.1976 of 1983.Under
letter dated 13,4,1984, it was ordered that pramoti cns of
junior empanelled candidates as office clerk are subject
to the result of the wri!: petitin No,1976 of 1983 and
2000 of 1983,Hon'ble High Caurt in their order dated
10,1.1985, at Annexure-3/3 quashed the order of reversim
‘of Applicants dated 13.4.1984 and directed that they are
entitled to service benefits on the footing that the order
of feversion is bad and they must be deemed to be cantinuing
- in 'the poet of Junior Clerks, Rallways went to the Hon'ble
Supreme Court against the order of the Hon'ble High court
in SLP No.7723-24/1985 and the order of Thelir Lordships of

the Hon'ble Supreme Coirt is at Annexure-A/4. The Hon'ble
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sSupreme Coirt noted the submission of the learned Addi tional

Solicitor General that the petiticners were not reverted

for unsatisfactory work, The Hen'ble Supreme Cairt held

that if that is so, the Respondents may seek 'dir;ect:lms'

from the-Orissa High Caurt by making application in the
High Court of Qrissa and with that directicn, the Special
Leave Petiti owas disposed of, The Respondents have filel
Civil Review No,27 of 1987 before the Hon'ble High Coaurt

of Orissa who in theii order dated 4,4.1991 dismissed the
civil ﬁeview en the ground that with the enaCtment of the
Administiative Tribunals Act, 1985, "the ﬁigh Court of Qrissa
ceaseivto have the jurisdiction of the matter and the
Review application has also been filed beyond time, Thereafter,
Respoidents in their order dated 3l.7.1991 (Annexure-a/6)
implemented the order of the Hon'ble High Court by cancelling
the omer of reversion of eleven applicatkts including the
pPresent five applicants in this Original Application,It is
stqted by the applicants that this ormder at Annexure-A/6,
clearly refers in note-(ii) that as the reversim order

has been guashed, these applicants are deemed to have been
Continuing in thelr officiating posts of Jr.Clerks and they
are entitled to all service benefits,As this omer of
implementatim was issued in .July.l9_9lapplicants Names wére
not shown in the Jr.Clerks seniority list published in 1983,

It is stated that no seniority list of Jr,Clerks was published

thereafter. In the Sr.Clerks' seniority list dated 7,1,1994

20 persons promoted as Jr.Clerk long after applicants! pramotion

have been promoted as Sr.Clerk between the year 1985 to 1989,
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Applicants had filed representaticn on 17,9,1993,at

Annexure-A/7 seeking regularisation and seniority but even
though this representatim dated 17,9.1993 was filed,
"prior to publicatiam of seniority list of Junior Clerks
Adated T=lel 594, apblicants were not pramoted to Sr.Clerks
and thelr names were alsoc not included in the seniori ty
list,In the context of the above facts, applicants have

come up with the prayers referred to earlier.

3. Respondents in thei‘: counter have stated maﬁ
applicants are regular Gr.D employees of Civil Engineering
Department of Khurda Road Diﬁsi-m and they were working
cn adhoc basis as Jp,Clerks in exigencies of public service,
They were ordered to be utilised on adhec basis as Junior
Clerks on the basis of the result of a literacy test. }
subsequently, though they applieﬂ for sitting in the regular
test for premotion to the post of Jr.Clerk from the iaost
of Gr.D in response to the notice at Annexure-a/l for their
they did not appear at the test,
regularisation as Jr.gle:ksLCmsequently, they were reverted
to thelr former substatmive posts in order dated 13,.4.,184
(Annexure-R/2) for making room for the successful and
empanelled candidates.Respondents have menticned abait the
applicants alongwith some others approaching the Hon'ble
High Ccaart in oJC N§.1976 of 1983, the order 6f the Hon'ble
High Court quashing the order of reversicn,Respondents have
stated that tl'.sevl-lon'ble High Court quashed the reversion
order @bserving that the petitioners in the 0JC were to be
continued in thelr officiating capacity i.e, as adhoc Jr.clerks,
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There was no direction in the said judgment regarding their

regularisation, seniority et;c but the applicants are mainly
claiming that they are to be treated as regularised by virtue
of the said order of the Hm'ble High Court. Respondents have
stated abaut filing of SLP before the Hon'ble Supreme Coaurt
and the Civil Review before the Ho'ble High Court of Orissa,
It is further stated that after dismissal of the Review
petition, applicants are being continued till date as adhoc

Jr.Clerk, For the perial, during which they have been reverted,

they have been paid their financial dues in campliance with

the judgment of the Hon'ble High Court but in the absence of
specific direction for regularisation, the matter was referred
to the competent authority for a decision and it has been
decided to conduct the selection and regularise them as per

the existing Rules,Respondents have stated that the Principal

- Bench,Delhi of the Tribunal in TA No.844/1986 have held that -

withait passing the selection test,a person does not get a
prescriptive :ight to continue in the higher post even thaugh
he had completed 13 months in the higher post, The Tribunal
also held in that case that as the applicant appeared in the
selection test and failed.his. services can not be iegularised
in the promoticnal post,but he would be entitled a further
opportunity to appear in the selection test, Respndents have
stated that in the case of Jetha Nand and others Vrs Unian

of India and others decided by the Full Bench of the of the
Central Agministrative Tribunal,Principal Bench,New Delhi and
reported in 32(1989)‘ All India service Law Journal page 657 it
has been held that the right to hold the selecti cn/promoti onal
post accrues only to those employees who have undergce a

selection test and have been empanelled for the promotion/
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selection post and coantinue as such for 18 months or more.It

is stated that the applicants not having appeared in the
selection test held in 193,194 and subsequently have been
continued as Jr.Clerk on adhoc basis by virtue of the
judgment of the Hon'ble High Court of Orissa but they can
not be regularised as per the existing rules and in the
absence of any specific direction to that effect by the
Hon'ble High Caurt, Respondents have also stated that the
appl icants were called to a literacy test in letter at
Annexure-R/6,In this letter it was specifically menticned
that this test will not be treated as suitability test for
the purpose of regular promotion,It was also mentioned in
this letter that in case they are found fit for the post

of Jr.Clerkon adhoc basis and posted as officiating Jr.Clerk
they shauld be replaced by the suitable candidates at any time
withait notice,It is further stated that according to the
Departmental Rules,Class-IV staffs are to be promoted to the
post of Jr.Clerk,after appearing at a written test' and viva-
vcce., Merely by appearing at a Literacy taest, the requi rement
of Rules can not be bye-passed,It is also stated that the
appl icants knwingtzj;lly well.did,‘a' ;:ﬂear the selection test
held in 1983.84.0n the basis of their applicatiams, they were
called to appear at the written examination ea 18,5.1983 but
they did not appear. They were once again called to appear

at the supplementary written examination held on 8,10.1993
but on that date also they were absent,Respondents have stated
that the seniocrity list of Jr.Clerks were published in 1983
and as the services of applicants as Jr,Clerk have not been
regularised, thelir names have mot beenr shawn in the seniority

list of Jr.Clerks. It is stated that actien has also been taken
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to conduct selection test for their regularisation in

Junior Clerk, The selection was conducted on 4,5,94 and
all the applicants have appeared in the selection test,
After passing the selection test held on _4. 5, 94, they were
enpaﬁelled in the order dated 13,4,1994 at Annexure-a/9,
On the above grounds, the Respandents have opposed the

praYers of applicants,

4, Applicants in thekr fejainder have stated that
as the applicants were promoted to the post of Jr.Clerk in
1980 and one of them in January,191,after they have passed
the test, they are entitled to the senicrity of Jr.Clerk
from the date of their promotions,It is further stated that
as they have passed the test in l%b, they were not requi'red
to appear in the test once again in 1983-84,It is stated that
in the order at Annexure-6 it has been mentioned that the
applicants are entitled to all servicé benefits and this

mist include the seniority,

5. ' we have heard My, G, A, RDora,learned counsel for
the Applicants and Mr.B,Pal,learned Senior caunsel appearing

forthe Respondents and have also perused the records.

6. ' Learned counsel for the applicants has relied

on the follaving decisions;

a) AIR 199 SC 278 - DELHI WATER SUPPLY
AND SEWAGE DISPOSAL COMMI TTEE AND OTHERS
VRS, R.K.KASHYAP AND OTHERS?

b) ATR 1990 sC 1607 « DIRECT RECRUIT CLASS-II
ENGINEERING OFFICERS ASSOC.IA’I![ON VRS, STATE
OF MAHARASHTRA;

C) O0.A, 145/1991 disposed of on 21-1-1993;

d) 0.,A. 270 of 1989,383/89,431/89 decided on
24.12,1991,
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These cases have been perused, I+ has been submitted by

the leamned counsel for the applicants that as the applicantg
have been promoted to the post of Jr.Clerk in 1980-81 after

they have paséai the test, their pramotim must be taken to be
regular, Respondents have wrongly styled the promotion as

adhoc, Respandents on the other hand have stated that for
pramotion from group D.to Gr.C,according to the Rules, thete'

has to be wri ttenand viva-voce test, The 1iteracy test at which
the applicants appeared is not the suitability test as envisaged
under the Rules, In the notice inviting applicatims,which is
at Annexure-R/6,itwas specuicaily mentioned that this test
will not beAtreatled as suitability test for the purpose of
regular promoticn,It has further been 'statéd that the promotions
of the applicants to the post of Junior Clerk in 1980-81 can not
be taken as regﬁlar promotions and these promotiocas ‘have been
rightly styled as adhoc . The secand ground urged by the leamed
cainsel for the applicants is that Hm'ble High Caurt of Orissa
in their order in 0JC N0,1976/83 hdd quashed the omer of
reversion of the petitioners from the post of Jr.cierk and

had directed that ﬂxey are entitled to service benefits on

the footing that the order of reversion is bad and they must be
deemed to be cantinuing in the post of Jr.Cle.rk.In vien_of this
it is stated that their-pﬂauotioh to the post of Jr.Clerk shoald
be treated as regular from tfxe dates they were promoted after
acquiring the literacy test, wé have ccnsidered the above

submission of the leamed counsel for the Applicants,



A : M
\
\

®l0-
7. Learned caunsel for the Applicants has also
relied on thé decision of the HOn'ble supreme Caurt reported
in ATR 1989 sC 278 (supra).In that case, Hon'ble Supreme Coirt
have held that when the Adhoc appointments are followed by
regularisation such persons should get thelr service in the
adhoc appointment for determining seniority ;Ln the absence of
any specific rule but if the adhoc appointments are made without
cnsidering the seniors,such adhoc service should not be
caunted.In this Case, applicants have not yei: beeti regularised,
:they have come up for‘ regularisaton and therefore, this decision

has no applicnation in the facts and circumstances of this case,

8. , The decision of the Tribunal in 0,A. Nos.271/89,
383/89,431/89 decided o 24,12,1991 is about the dispute regamd-
ing inter-seniority seniority amongst the semi-skilled, Highly
skilled, ér.III _and Highly skilled Gr,II employees in the

.ManCheswar Wéarkshop of soath gastem Railway; Facts of that

case are totally different and are not relevant to the present
dispute before ﬁs.It ha; only been mentioned in para«22 of the
order dated 24,12.1991 that in case of grade promotion for
maki'ng tﬁe empl oyees permanent ,those who have passed the
relevant trade test,even for adhoc pranotida.shall not be
called upon to pass the i:est once again,In this case,applicants
appeared ohly in a literacy test which was distinguished right
from the begining f£from the suitability_ test and therefore, this
decigsion has no appiication to the facts of‘ the present case,
The. thixd éase. relied upon by the leamed caunsel. for the
petitioner'is' 0,A.No. '145/91 disposed of 21.1.1993,In this case,
}:}'le petitimag;.pad p;ayed ;_on: a direction to the Respondm'ts

to hold a separate test for the petitioner and if he is
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o successful, he shauld be declared senior to his juniors
and others regularised in pursuance of the earlier test,
In thag case, the Tribunal tock note of the order dated
20,11.1991 of the Divisional Railway Manager empanelling
him for promotion after he was sucCessful in the viva-voce
tesf. the Tribunal held that the petitimer in that case
had been successful both in written and viva-voce test
and accordingly direction wa® issued to fix the seniority
of the petitioner correctly, This case has also ho application

to the facts of the present case,

9, The second paint urged by the learned caunsel
for the petitioners is taken up first I+ has been submitted
that as the Hon'ble High Court in theirorder dated 10.1.85
in O0JC No,1976/33 had quashed the reversion ox:aer and had
directed that they are entitled to service benefits on the
footing that the reversion is bad, the appointment of the
petitioners as J,.Clerks must be taken to have been regular
from the date of their promotion.0n a careful reading of this
order which is at Annexure-A/3,it is seen from the first
para that Their rLordships of the Hon'ble High Cour t had

noted that the grievance of the petitioners was that they
have been reverted without following the prosedure prescribed
under the rules., It does not appear that in this case the
petitioners prayed for a declaration that their promotion had
been done cnregular basis,In view of this, the order of the
Han'ble High Court must be understood to meant that the
reversion order has been quashed and as a result of the quashing
of the reversicn order they wauld be entitled to the service

benefits during that petiod of illegal reversion,Respondents
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have stated that after the SLP was disposed of and Civil

Reviegw before the Hon'ble High Court was dismissed they had
continued the petitioners in the post of Jr.Clerk and have
also paid them their salary as Jp,Clerk during the perlad of

enforced reversion,Respondents have stated that as the Hom'ble

High Court had not directed regularisatiam of the petiti mers as

Jr,Clerk from the date of their initial promotion, the petitioner:
can not claim that by virtue of the order of the Hon'ble High
Coart, they are entitled to pramotion,A8 we have al ready noted
the Hon'ble High Court did not order that regularisation of the
peti tioners and thefefore, this contention of the leamed
coinsel for the petitioners is held to be without any merit

and is rejected, |

10, The first point urged by leamed coansel for the
petitimers is that theS{_ were promoted after they have passed
the literacy test and therefore,their initial appcdintment must
be treated as regular,In support of his contentim leamed
caunsel for the petitionershas relied wupon the decision of
the Ho'ble supreme Coaurt in the case of Direct Recruit
Class-I1 Engineering officers Asscciation (supra).In that case,
in para 44 ,the HOn'ble Supreme Cairt have held that if an
incumbent is appointed to a post in accordance with rules his
seniority to be counted from the date of his appointment and
not from the date of his confirmation,As a corolary to the
above rule, they have also mentined that where the initial
appointment is cnly adhoc and not in accordance with rules

and made as stop gap arrangement officiation to such post can
not be taken into account for considering seniority.Secondly
it has been held that if the initial appolntment is not made
folloning the procedure laid down by the mles but the appointee
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continues to the post unterruptedly till his refularisation
in accordance with rules the periol of officiating service
will be counted,In the present case, Respondents have pointed
ocat that the literacy test is not the suitability test which
involves written and viva-vece test. They have also menti oned
that in the notice inviting application for literacy test
it was specifically mentionel that this literacy test can not
be taken as suitaoility test.It was also mentined that persons
appointe:'i in pursuance of the literacy test will be appoainted
on adhoc basis and will be liable to be replaced by the |
suitable candidates at any time withot notice.In view of
this, theii: initial appointment can not be taken to have been
made in accopdamce with Riles.Moreover, appointment belng
rightly styled as adhoc, following the first priaciple laid
down in Maharastra pngineering service(supra)case, this period
of service can not therefore, be caunted towapds their

senlority.

11, As regards regularisaticn, Respondents have
polnted out that subsequently, applicante were well aware of
the fact that literacy test is not a suitabllity test'and
therefore,in response to the circular dated 2,2,83,at
Annexure-3/1, they had applied for sitting at a wuitablility
test but they did not actually appear but went to the Hon'ble

\?\\ “) High Court after they were reverted to make roam for

o successful and @mpanelled candidates.Respondents have further
stated that subsequently the selection test was conducted
for these applicants on 4. 5.94.Al1 the aéplicants came ait
successful in the selection test and were empanelled, They
were regularised in order dated 13,5,1994 at Annexure~-A/9, From
this it appears that applicants themsel ves have appea_red at a

subsequent sui tability test‘ and have got empanelled and have
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_been regularised in order at annexure-3/9,1n view of this,

they can not claim that they should be regularised from
the date of their initial promotion in 1980-81, This prayer

is also held to be without any merit and is rej ected,

12, In the result, we find no merit in this original

Application and the same is dismissed.No costs,

)

Lo v
- (G, NARASIMHAM) (SOMNATH SOM)
M BB ER (JUDICIAL) VICE-CHAI RMAN

KNM/CM,




