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IN THE CTRAL ADMINISTRAVE TRIBUNAL 
QJ TTAK B ENCH sQJ TTACI(. 

ORIGINAL APPLICA1ION NO. 42 OF 1994. 
CuttaCk, this the 	day of 	,2000. 

P.JAGADESWARA RAO & ORB. 	.... 	 APPLICANIS. 

VERSUS 

UNION OP INDIA & ORB. 	.... 	 RPPONDEflL 

O RINS TILV C toN. 

Whether it be referred to, the reporters or not? 

whether it be circulated to all the Benches of the 
Central Administrative Tribunal or not? 

(G. NARASIMHAM) 	 (SOMNAIH 5t) 1' 
MEB ER (JUDICIAL) 	 VICEC IAN 
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	ADMINISTPL~%=VH TRIBUNAL 

cU?ThCK B ECH ;CUTTACK. 

2!!tc9 N92 OF 1994. 
Cuttack, this the 	day of 	, 2000. 

.... 

THE MON(J RABL E MR. SOMNAIM 80K, VICE-CHAI PMM 
A N D 

THE HONOURABLE MR. G. NARASIMHAM, MMB ER(JUDICIAL). 
.... 

P.JAGADWARA RAO. 
S/o.late P. Vallakha Rao, 
Jr.Clerk,Office of the 
DiVi8icnal Elgifleer, 
Mild Wright Work Shcp 
S. E. Railway, Cuttack, 
At/pc/Dis t;Cuttadk 

K. MU RAL.I MOHANA RAO. 
S/o.late K.Krishna Murty, 
Jr.Clerk Office of the 
Sr,Divisiaal Engineer, 
S. E. Railway,Khura Road, 
P0 :Jathi.Dist.Khuxxla, 

3. APPTJA KONDA, 
S/o.late B. Rarnayya, 
Jr.Clerk Office of the 
Inspector of works, 
S. E. RAilway, Palasa(R$), 
Dis t*S rikakulam(Ap) 

J.DHMMA RAO, 
S/o.LateJ.Ramulu, 
Jr.Clerk Office of the 
Sr. Dlvi si onal Engi neer 
S. E. Railway,Khu1a Road, 
P0:Jatni,Dist;Khuxxla. 

K.VKA TA RAO, 
S/o.late K. viswanath gao. 
Jr.Clerk.office of the 
Sr.Divisional Dgineer, 
S. E.Railway,lchurda Road, 
P0 :Jathi,Dist:Khurda. 

APPLICAN1. 

By legal practitioners M/8.G.A.RDORA, 
V. NARASI MGI-I, 
14vcxates. 

VERSUS - 
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Union of India thrcxgh the General Manager1  
S. E.Railway,Garden ReaCh,CalCtLtta-43. 

Divisional Railway Manager1 
S. E. Railway,KhuLa Road, 
POijatni, DistsKhULa. 

Bhagaban Mohapatra, 
Sb. aadhakrushna Mohapatra, 
at present Junior Clerk in the 
Office of the Chargeman, 
Di vi si cnal Engineering Work shop, 
SQlth Eastern RIilway,CuttaCk. 

4 	Ithacjeswar 3eari0 Sr.C1erk 
in the Office of the P.W.I, 
S. E. i41Jay,Dhenkanal; 

Bhagaban 3ehera, 
s,/o.Durga Crrn Behera, 
TrCl 	in thO ffice of the 
WI,CttitCk. 

9hiwai. Sihanka4 Nik1  
S/o.Bhaba Naik, 
Jr.Clerk in the Office of the 
Divisional Store Clerk,Cuttack 
SE Railway. 

RESPONDEN1S. 

By legal practitioners M/s.B,Pal, 
0. N. GhOsh, 
sr.ccLlnsel(Railways). 

M/z.A.K. Rao, 
M.JC.P4ohanty, 
M. Sampat 
S.K. Rath, 
Advcøates. 

ORD E R 
MR. SOMNATh SCM, VICE-CHAIRMANg 

In this Original Application under section 

19 of the iIrninistrative Tribunals Act.1935, the 5(five) 

applicants have prayed for a direction to the Respondents 
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to reckon the applicants' seniority as Jr-Clerks from the 

dates of their pranoticti. The second prayer is for a direction 

to the Respondents to pranote the applicants as Sr.Clerks 

f ran the cia tes their j  uni ors were p rcrnoted wi th c cris equenti al 

benefits and seniority, 

2. 	 Applicants' case is that they are confirmed 

Class-IV employees as Gangmen and Khalasis. when they were 

called to appear the written test for pranotion to Jr. Clerks, 

as per letter dated 29.9.1930 (Annexu re-A/i) . They passed the 

test and were prcinoted to the post of Je.Clerk which post 

they joinel ca 24404930, 23.].]931,24.1O.1930,24,1O,1930 

and 24,10.1930, These pranotions were styled as 'Ad-hoc'. 

Applicants have stated that this was wrong because they 

were pranoted after they passed the test,Applicants were 

reverted after some years of contthuaxs officiation. They 

challenged their reversion in oc No.1976 of 1933.Under 

lettir dated 13.4.1934, it was ordered that prctnoticns of 

junior empane].led Candidates as Office Clerk are subject 

to the result of the writ petition NO.1976 of 1933 and 

2000 of 19B3.Hcn'ble High  Cairt in their order dated 

10.1,193 5, at AnnexureA/3 quashed the order of reversion 

of Applicants dated 13.4.1934 and directed that they are 

entitled to service benefits on the footing that the order 

of reversion is b&i and they must be deemed to be Continuing 

in the post of junior Clerks. Railways went to the Hon'ble 

Supreme CcJtrt against the order of the Hon'rle High Cc1rt 

in SLIP No.7723-24/1935 and the order of Their Lordships of 

the flcn'ble Supreme Cc,rt is at Annexure.-A/4. The H'ble 
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Supreme Cj1 rt noted the submi ssi on of the 1 earned Mdi ti onal 

Solicitor General that the petitioners were not reverted 

for unsatisfactory work. The Hc'b1e Supreme Co.lrt held 

that if that is so, the Respondents may Seek directicrs 

fran the Orissa High Cc-irt by making application in the 

High Crt of orissa and with that diretion, the Special 

Leave Petiticnwas disposed of, the Respondents have filed 

Civil Review No.27 of 167 before the Honble High Ca.irt 

of Orissa who in their order dated 4.4.1991 dismissed the 

Civil Review on the grcund that with the enacthent of the 

Administrative Tribunals ACt49E35, the High Ccjrt of Orissa 

ceased to have the jurisdiction of the matter and the 

Reviei application has also been filed beyond  time. Thereafter, 

Respondents in their order dated 31.7.1991 (Annexure.A/6) 

implemented the order of the H0ri'ble High Ccurt by cancelling 

the order of reversion of eleven applicaitts including the 

present five applicants in this Original Application,It is 

stated by the applicants that this order at Annexure.A/6, 

clearly refers in note-(ii)) that as the reversion order 

has been ouashe.1, these applicants are deemed to have been 

continuing in their officiating posts of Jr.Clerks and they 

are entitled to all service benefits.As this order of 

implementaticn was issued in july,l99lapplicants names were 

not shwn in the Jr.Clerks seniority list published in 1983, 

It is stated that no seniority list of Jr.Clerks was published 

thereafter. In the Sr.Clerks' seniority list dated 7,1.1994 

20 persons prcmotel as Jr.Clerk long after applicants'prctuotion 

have been prcrnoted as Sr.Clerk betweEn the year 15 to 1989. 
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Applicants had filed rep res en ta U ai az 17.9,1993, at 

Annexur&.A/7 seeking reularisatiai and seniority but even 

though this representaticn dated 17. 9.1993 was filed, 

prior to publicatiai of seniority list of Junior Clerks 

dated 74-.1994,applicants were not prcznoted to sr.clerks 

and their names were also not included in the seniority 

list.In the caltext of the above facts, applicants have 

cane up with the prayers referred to earlier. 

3. 	 Respondents in their ccinter have stated that 

applicants are regular Gr.1) employees of Civil ngineering 

Departnent of Ithurda Road Division and they were working 

on adhoc basis as Jr-Clerks in exigencies of public service, 

They were ordered to be utilised on adhoc basis as Juj0  

Clerks on the basis of the result of a literacy test. 

$ubs ecUen tly, though they applied for sitting in the regular 

test for prcmoticn to the post of Jr.Clerk from the post 

of Gr.D in respcnae to the notice at Annexure..r/1 for their 
they did not appear at the test, 

regul ad sati cn as Jr. Gl  erkConsequei t]y, they were reverted 

to their former substatitive posts in order dated 13.4,1934 

(Annexure..p/2) for making roan for the successful and 

empanel led candid a tea. Reap end en ts have menticned ab o.it the 

applicants al cxigwith some others approaching the Hon'ble 

High Court in WC No.1.976 of 1933, the order of the Hon'ble 

High c.irt quashing the order of reversion. Respcndents have 

stated that the Hon'ble High Court quashed the reversion 

order observing that the petitioners in the OJC were to be 

continued in their officiating capacity i.e, as adhoc Jr.clerks, 
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There was nodirecticn in the said judgment regarding their 

regularisaticn,seniority etc but the applicants are mainly 

claiming that they are to be treated as regularised by virtue 

of the said order of the H-fl' ble High Cirt.Respcents have 

stated abait filing of SLP before the H0n'ble Supreme Co.irt 

and the Civil Reviez before the H'ble High CcjLrt of Orissa, 

it is further stated that after dismissal of the Review  

petiticn,applicants are being continued till, date as adhoc 

j'r.Clerk.Por the pericd, during which they have been reverted, 

they have oeen paid their financial dues in codipliance with 

the judgment of the iii'b1e j,gh Cairt but in the absence of 

specific direction for regularisaticfl, the matter was referred 

to the ccmpetent authority for a decision and it has been 

deC id ad to C cnduc t the $ el en ti on and regu I a rise them as per 

the existing rb.iles. Respondents have stated that the principal 

B ench, Delhi of the Tribunal in Th NO.8 44/1. £86 have held that 

witont passing theselection test,a person does not get a 

prescriptive right to ccntinue in the higher post even thoigh 

he had cplet€d 13 onths in the i.er 	ite Tribunal 

also held in that case that as the applicant appeared in the 

selection test andfail& his services can not be regularisad 

in the pccotiaial post.but he wcild be entitled a further 

cçportunity to appear in the selection test.Respcncients have 

stated that in the case of Jetha Nand and others Vrs Union 

of India and others.didad by the 'ull Bench of the of the 

Central Mministrative TribUflal,FriflCipal Bench,New Delhi and 

reported in 32(1999) All India service L1aw Jo.irnal page 657 it 

has been held that the right to hold the selectton/prcnaoticnal 

post accrues only to those employees who have undergone a 

sel eCU on test and have been empanell ad for the p rnoti on! 
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se.ecticn post and continue as such for 18 months or more.It 

is stated that the applicants not having appeared in the 

selection test held in 1314 and subsequently have been 

continued as Jr.Clerk on adhoc basis by viriie of the 

judgment of the Hon'ble nigh Court of Orissa but they can 

not be regularised as per the existing rules and in the 

absence of any specific di rec ti on to that effec t by the 

HOn' ble High Court. Respondents have also stated that the 

applicants were called to a literacy test in letter at 

nnexure..W6.In this letter it was specifically mentioned 

that this test Will not be treated as suitability test for 

the Pu rp 08 e of regular p romoti on, I t was also men U on ed in 

this letter that in case they are fo.ind fit for the.post 

of Jr.Clerkctl edhoc basis and posted as officiating Jr.clerk 

they shculd be replaced by the suitable candidates at any time 

withc.it notice.It is further stated that according to the 

Departmental RUles,C1ass.IV staffs are to be promoted to the 

post of Jr.Clerk.after appearing at a written test and viva. 

vc e. Merely by appearing at a ii te racy tes t, the requi remen t 

of i1les can not be bye.upassed,It is also stated that the 
this 

applicants knzingful1y well.did apear the selection test 

held in 1 3.84. On the basis of thei r aP'Plicaticns, they were 

called to appear at the written eKamination Ca 18.9.13 but 

they did not appear. They were once again called to appear 

at the supplementary written examinaticn held on 8,10.13 

but on that date also they were absent. Respondents have stated 

that the seniority list of Jr.Clerks were published in 1989 

and as the services of applicants as Jr.Clerk have not been 

regu 1 an s ed, thei r names have not been sh cwn in the seni on ty 

list of Jr.Clerks. It is stated that action has also been taken 
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4 	to conduct selection test for their regularisation in 

Junior Clerk. ihe selection was conducted on 4.5.94 and 

all the applicants have appeared in the selection test, 

After passing the selection test held on 4.5.94, they were 

empanelled in the oer dated 13. 4.1994' at Annexure-A/9. 

on the above grcunds, the Respondents have cpposed the 

prayers of applicants. 

Applicants in thetr jej ciinder have stated that 

as the applicants were promoted to the post of Jr.Cj.erk in 

1980 and one of them in January,13l,after they have passed 

the test, they are entitled to the seniority of Jr.C].erk 

from the date of their prcsnoticris,It is further stated that 

as they have passed the test in 10, they were not rec.iIreI 

to appear in the test cnce again in 13-84.1t is stated that 

in the order at Annexure-6 it has been mentioned that the 

appi ic an ts are en ti ti. & to a). 1 service b en efi ts and this 

n*ist include the seniority, 

we have heai Mr. G.A. RDora,.1.earned CQfl$e1 for 

the Applicants and Mr.3.pal,jearn& Senior Cctinsel appearing 

forthe Respondents and have also perused the recoxs. 

6. ' 	r.earn& c.insel for the applicants has relied 

on the foll.aqing decisions 

AIR 199 SC 278 - DELHI WATER SUPPLY 
AND SEWAGE DISPOSALJ COMMI TTEE AND OTHERS 
VRS. R. K. KAS HYAP AND OTHERS; 

ArP. 1990 sc 1607 - DIRT RIJIIT CLASS-Il 
ENGINEERING OFFI C ERS ASS OCI A TI ON VR • S TATE 
OF MAHARASHTRA: 

C) O.A. 145/1991 disposed of on 21..1-1993; 

d) 	O.A. 271 of 19, 383/89,431/89 decided on 
24.12.1991. 
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These cases have been perused. It has been submitted by 

the learned  C am s el for the applicants that as the appi ic an t 

have been prcmote.I to the post of Jr.Clerk in 10-81 after 

they have passed the test, their pranoti on rn.st  oe taken to be 

regular. gespondents have wrcngly styled the promotion as 

adhoc. Respondents on the other hand have stated that for 

p r an oti on from g r cip D to Gr.C,according to the Rul es, th ete 

has to be w ci tte and vi ye- voc e test. The 1. i te racy test at which 

the applicants appeared is not the suitability test as envisaged 

under the Rules. In the notice inviting applicaticnswhich is 

at Annexure.R/6,itvas specifically menticn& that this test 

will, not be treated as suitability test for the purpose of 

regular prcinotion.It has further been stated that the prcxnotis 

of the applicants to the post of Junior Clerk in lO..O1 can not 

be taken as regular prcrnotictis and these promoU. ons have been 

rightly styled as i4hoc .The second grc*ind urged by the learned 

conse1 for the applicants is that Hcji'ble High Co..trt of Orissa 

in their onder in oJc No.19763 hdd guashed the otder of 

reversion of the petitioners from the post of Jr.Clerk and 

had di rec ted that they a re en ti U ed to service benefits on 

the footing that the order of reversion is bad and they flLlSt be 

deemed to be conttnuing in the post of Jr.Ci.erk,In vie.q of this 

it is stated that their promotion to the post of Jr.Clerk shaild 

be treated as regular from the dates they were promoted after 

acguiring the literacy test. We have considered the above 

submissicn of the learned cainsel for the Applicants. 



Learned counsel for the Applants has also 

relie3 on the decision of the HCO'ble Suprene Court reported 

in AIR 19  Sc 278 (supra),In that case, H0n ble Suprfle Court 

have held that when the Adhoc appointments are followed by 

regularisation such persons sho.Ud get their service in the 

adhoc appointment for determining seniority in the absenCe of 

any specific x:ule but if the adhoc apctntments are male without 

considering the seniors, such adhoc service should not be 

Cciinted.In this case, applicants have not yet been regularised. 

They have cane up for regul ari saton and therefore, this decision 

has no application in the facts and circumstances of this case. 

The decision of the Tribunal in 0. A. Noø. 271/s 9, 

388t39,431/89 decidel on 24.12.1991 is about the dispite regard-

ing inter..seniority seniority amongst the semi.'.skillei,Highly 

skilled, GrIII and Highly Skilled G.II emplcjees in the 

Mancheswar warkshcp of south Eastern RailWay.FaCts of that 

case are L totally different and are not relevant to the present 

dispute before us.It has only been mentioned in para.i22 of the 

order dated 24.12.1991 that in case of grade promoticn for 

making the employees penanent ,those who have passed the 

relevant trade test,even for adhoc pranoticti, shall not be 

called upon to pass the test once again.Iri this case,applicants 

appeared only ina literacy test which was distinguished right 

fran the begining from the suitability test and therefore, this 

decision has no applicati co to the facts of the p resent case. 

The. thi, case relied upon by the learned counsel for the 

petitioner is 0.A.No. 145/91 dispoSøi of 21.1.1993.In this case, 

the petitioner had prayed for a direction to the Respondents 

to hold a separate test for the petitioner and if he is 



successful, he shculd be declarod senior to his juniors 

and others regul aris€d in pursuance of the earlier tea t., 

in thht case, the Tribunal took note of the order dated 

20.11.1991 of the Divisional Railway Manager empanelling 

him for promotion after he was successful in the viva-voce 

test. The Tribunal held that the petitiaierin that case 

had been successful both in written and viva-vc,e test 

and accordingly direction waS issue:1 to fix the seniority 

of the petitioner correctly, This case has also ho application 

to the facts of the present case. 

9. 	 The second point urged by the learned co.insel 

fo 	titicners is taken up fit.it L, asl been submitted 

that ns the H'b1e iigh Cort in theirorder dated 10.1.35 

in OJC No.1976/93 hd quashed the Levefsim order and had 

directed Wst they are entiti1 to service benefits CO the 

Looting that the reversion is bad, the apointznent of the 

petitioners as Jr.Clerks  must be taken to have been regular 

from the date of their prcxnotion.on a careful re1ing of this 

order wbich is at Annecure_W3,it is seen frca the first 

pare that Their r.,ordships of the Hon'ble High Co.ir t had 

noted that the grievance of the petitioners was that they 

have been reverte:1 withctit fo1ldng the prosedure prescribe:1 

under the rules. It does not appear that in this case the 

petitioners prayed for a declaration that their prctnoticn ha 

been done on regular basis • In vi e of this, the order of the 

Hon'ble High Co.irt raist be understood to meant that the 

reversion order has been quashed and as a result of the quashing 

of the reversion order they wo.'1d be entitled to the service 

benefits during that period of illegal reverSiC.ReSpondeflts 
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have stated that after the SlIP was disposed of and Civil 

Revied before the Hd2'ble  High Cairt was dismissed they had 

continued the petitioners in the post of Jr,Clerk and have 

also paid them their salary as Jr.Clerk  during the pericd of 

enforced reversion, gespcnden ts have stated that as the Hcfl' bi e 

High Co.irt had not directed regularisaticn of the petitiera as 

Jr,clerk from the date of their initial prauotion, the petitioner 

Can not claim that by virtie of the ozder of the Fkn'ble High 

Cdi rt, they are anti tied to prcinoti on. 5 we have already noted 

the Hcn'bie High Co-irt did not order that regularisaticn of the 

peti U on er s and thefefore, thi s con ten ti. on of the learned 

coinsel for the petitioners is held to be witho-it any merit 

and is rejected. 

10. 	 The first point urged by learned coinsel for the 

petitioners is that they were promoted after they have passed 

the literacy test and therefore,their initial appointment nust 

be treated as regular.In support of his ccntenticn learned 

co.insel for the petitionershas relied upon the decision of 

the H'ble Supreme Co.irt in the case of Direct Recruit 

class-Il Engineering officers Asscciaticm (supra) .In that case, 

in para 44 ,the HXlbje supreme C.irt have held that if an 

incumbent is appointed to a post in accordance with rules his 

seniority to be cnted from the date of his appointment and 

not from the date of his confirmation.as a corolary to the 

above rule, they have also men ticned that where the initial 

appointment is only adhtx and not in accordance with rules 

and me as stop gap arrangement officiation to such post can 

not be takon into acco.int for considering seniority.SeCcn1y.  

it has been held that if the initial appointment is not made 

follcwiflg the proedure laid dawn by the rules but the app-intee 
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continues to the post unterrupte5ly till his regularisaticn 

in accordance with rules thepericd of officiating service 

will be ca.inted,In the present case, Respondents have pointed 

aat that the literacy test is not the suitability test which 

in vol yes w ri tten and vi va.- vcc e test. They have al so men ti cned 

that in the n otic e in vi tin g appi ic a U on for literacy test 

it was spifical1y mentioned that this literacy test Can not 

be taken as suitacility test.It was also mentioned that persons 

appointed in pursuance of the literacy test will be appointed 

cit adhoz basis and will be liable to be repiacel by the 

suitable candidates at any time withci t notice.In viea of 

this, their initial appointment can not be taken to have been 

made in acco.ace with R&les.Moreover, appointment being 

rightly styled as adhoc, folling the first principle laid 

dcwn in Maharastra Engineering Service(supra)case, this period 

of service Can not therefore, be ccuntad tcards their 

seniority, 

11. 	As regards regularisaticn,Respcndents have 

pointed o.tt that subsequently, applicants were well aware of 

the fact that literacy test is not a suitability test and 

therefore,in response to the circular dated 2.2.83, at 

AJU exU re-A/i, they had applied for si ttin g at a wuitability 

test but they did not actually appear but went to the Honble 

nigh Ccurt after they were reverted to make roan for 

successful and ampanelled canclidates.Respctxlents have further 

stated that subs equ en U y the s el eC U on test was conducted 

for these applicants on 4,5.94.zll the applicants came o.t 

successful in the selection test and Wire empaell ad. *ltley 

were regularised in order dated 13.5.1994 at Annexure-A/9.rrcii 

this it appears that applicants themselves have appeared at a 

subsequent suitability test and have got ernpanelled and have 



been regularised in order at AnriexU re-.WY, In vicw of this, 

they can not claim that they shculd be regul arised from 

the date of their initial prcinotion in 1980-81. This prayer 

is also held to be withoit any merit and is rej ected. 

12. 	In the result, we find no merit in this original 

Applicaticn and the same is d1smisse5.No Costs. 

L 
(G. NARASINHAM) 

MB ER (JUDICIAL) 

KNM/CM. 

(sc*4NAm scM) 
VICE-CHAI RMAM 


