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CENTRAL ADMINISTRATIVE TRIBUNAR:CUTTACK BENCH

Original Application Nos,.350,354,379, 393,397,414,423,
427,435,441 ,450,452,453,459,
460 and 473 of 1994:

Cuttack this the IB/4 day of September, 1994

THE HONOURABLE MR .H.RAJENDRA PRASAD, MEMBER (ADMINISTRATIVE)

L

IN 0.A.350/94 P.Radhakrishna & 20 others Applicants
+ By the Advocate :M/s.C.A.R.Dora
V.Narasingh Vs,
Union of India & Others Respondents

By the AdvocatesMr .D.N.Mishrea,
Standing Counsel (Railway)

IN O.A.354/94 S.P.Nanda & 38 others Applicants

By the AdvocatesM/s,.G.A R .Dora
V.Narasingh Vs.

Union of India & Others Respongent s

By the 2dvocate:Mr,L.Mohapatra,
Standing Counsel (Railway)

IN 0.A.379/94 Chandramani Nayak & 60 others Applicants

By the Advocate:M/s,G.A R .Dora,
V.Naras ingh Vs.

Union of India & Others Respondents

By the Advocate sMr,L.Mohapatra,
Standing Counsel (Railway)

IN 0.A.393/94 V.D.Vincent & 10 others - Applicants

By the Agvocate:M/s.G AR .bora,
V.Narasingh Vs,

Union of India & Others Respondents

By the Agvocate:M/s.B.Pal
A oKoMiShra
P.C.Panga

IN 0.A.394/94 Achyutananda Sahoo & 42 others : Applicants

By the Advocate M/s.P.Falit
B.Mohanty
B .K.ROut Vs,

Union of India & Others Respondents

By the Advocate:B.Fal
A.K.Miahta
P.C .Panga
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IN O.4.397/94

IN 0.A.414/94
IN 0.A.423/94

IN 0.A.427/94

IN O.A.435/94

IN O.A.441/94

IN 0.A.442/94

IN 0.A.450/94
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B.K.Mdhapatra & 6 others

By the Advocate: M/s.P.Palit
BaMOhanty

B.K.Rout V8e

Union of India & Cthers

BY the Advocates WSOB JFal
4 KeMigra
P.C .Panda
Biswanath Swain & 45 others
By the Advocate: M/s.J.K.Rath
S.K.Das

R .NoMighra VS8e

Union of India & Cthers
By the Advocate: Mr.R.C.Rath

Sk.Kadiruddin & 60 others
By the Advocate M/s.J.K.Rath
R .N AoMiShra

S sKelasg VS,

Union of India & Others
By Agvocates  Mr.Ashok Mohanty

Hari and 5 others
By the Advocate:M/s.R.N.Migsra
S K.Dag vs.
Union of India & Others
By the Advocate:M/s.B.Pal
AOK'MiSI'a
P.C .Panga
Ananda Chandra Swain & 43 others
By the AdvocatesM/s.P.,Falit
BoKoRout VSe.
Union of India & Cthers
By the Agvocate:Mr.L.Mohapatra

B.Samantray & 2 others
By the AdvocatesM/s.P.Palit
B.,K..Rout
AODaS VS8e
Union of India & Cthers
By the AdvocatesMr.L.Mohapatra
Harihar Pradh@n’& 4 others
By the Advocate:M/s.C.A.Rao
S .K.Purohit
SpKoBEl’EIﬁ-
P.K.Sahoo
Union of India & Others
By the Advocate:M/s.B.Fal
L .MOhapatra
AoKoMiShra

Vse

Bisia & 60 others
By the AdvocatesM/s.G.A.R.Dora
V.Narasingh vs.

Union of India & ©tkers
By the Advocatw sMr.L.Mohapatra

Applicants

Respondent s

Applicants

Respondents

Applicants

Respondent s

Applicantsg

Respongents

Applicants

Respondents

Applicants

Respondents

Applicants

Respondents

Applicants

Respondents
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IN O.A.452/92

IN 0.A,453/94

IN 0.A.459/94

IN 0.A.460/94

IN 0.A.473/94

Charan & 5 others Applicants

By the Advocate:M/s.G.A.R.Dora,
V.Narasingh vs,

Union of India & Others Respondents
By the Advocate:Mr.L.Mohapatyra

Nata Sahoo & 68 others Applicants

By the AdvocatesMr . .Niranjan Panda
Vse

Union of India & Others Respondents
By the AdvocatesMr.L.Mohapatra

Exadasi Singh Applicant

By the AgvocatesM/s,P.Palit
B,K.Rout vs,

Union of India & Others Respondents
By the AdvocatesMr . L.Mohapatra
Balakrishna Barik & anothsr Applicants
By the Advocate:M/s.B.C.Jena

S .K.Rath

P.K.Nayak

K.C .PRaghan

P.K.Pﬁtra

B KsSahoo Vvsg.
Union of India & Others Respondents
By the AgvocatesMr.L.Mohapatra
Akuli Dasg Applicant

By the Advocate:Mr.Niranjan Panda
VSe

Chief Administrative Officer . - Respondents
By the Advocates Mr.D.N.Mishra

Standing Counsel
(Railway)
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MR .H.RAJENDRA PRASAD,MEMBER (ADMN) ¢ In all of these cases, personnel

working in construction projects under Chief Administrative
Officer (Projects) S.E.Railway, Bhubaneswar, have been
redeployed to work on other projects elsewhere under the
Chief Project Managers, Sambalpur and Keonjhar, or to
Serve on monsoon patrol duty under the Divisional Engineer
(Coord), within the jurdsdiction of South Eastern Railway.
The petitioners in Original Application Nos,350,
354, 379, 393, 394, 397, 414, 423, and 427 of 1994 have been
+ shifted to Projects under the Chief Project Managers,
Keonjhar and Sambalpur. The applicants in Original
Application Nos.435, 441, 442, 452, 453, 459, 473,0f 1994
have been diverted to perform Mansoon Patrol Duties. None
\ appears to have been physically relieved because of the stay
granted by this Tribunal from time to time in all these
cases, The affected persons, whether redeployed to work on
other projects or ordered to perform patrol duties, challence
the 8ction of the respondents on any or all of the
following grounds
i) Some of the similarly placed employees
who are junior to them have been left

undisturbed while the applicants have
been shifted despite their seniority.

ii) Many surplus Open Line lien-holders
who are on deputa@tion to Construction
Line have been retained in the place (s)
of their earlier deployment - notwith-
standing the fact that some of them hag
opted to be repatriated to their pérent
Open Line units,

iii) The tasks which were being performed by
them in projects/orks of their original
deployment are as yet

= 5% s
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unfinished and are now discharged through
private contract labour, which merely
confirms the continuing availsbility of
work in these place.,

iv)  The move of the applicants from the original
projects/work-places clearly denotes e
curtailment of their cadre-strength,
whereby they have been rendered surplus
(owing to such curtsilment), a contingency
which necessitstes the shifting of such
employees in an ascendinz order of
seniority - a settled procedure which
has been violated in the present instance,

v) No departmental or private sccommodation
is available in new places of their
deployment.

vi) The po#sibility of physical assault im
the gew placesyof t e{r deployment is

apprehended owing to the resentment of
locel roughnecks at the presence of
outsiders.

Applicants in Original Application Nos.393, 39%,
397, 450, 452, 459, 460 and W73 of 199% have raised the
point mentioned at No. (1i) above. _
2. Comters-effidavits bave been filed in all cases
by the concerned Respondents, except in Original Application
Nos. 423, 473, and 491 of 19%%, where no counter-affidavits
are available. Since, however, the defence advanced by
respondents in all but three of these nineteen cases
duly covers the (identical) facts in the remsining three,
it is decided to dispense with counters in atleast two
of these cases and, instead, to take cognisance of the
oral submissions and arguments by the concerned learned
counsels, There was none to represent the respondents in
Original Application No.491 of 19% nor was any
comter-affidavit filed. ,

On behalf of the respomdents, Shri B;Pal was

3'%‘%_
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heard in O.A. Nos. 393, 3%, 397, 427, and 441 of 1994
Shri L.Mohapatra in O.A. Nos.35%, 379, 435, W42, 450, k52,
453y G59 and W60 of 1P%; Shri Ashok Mohanty, in O.A.Nos.t23
of 199%; Shri D.K.Mishrs in O.A.Nos.350 end 473 of 199%;
and Shri R.C.Rath in O.A. No.41%/9%, None appeared on behalf
of the respondents in O.A. 491/9%, and, since, also, no
comter was filed in this case, the same remains wmdisposed
and 18 not covered by this judgment, _ ,
4, ~ The arguments advanced by the spplicants will be
taken up in the reverse order as thef appear in Para 1(1)
to (v1) above, in the light of the counters filed and
arguments advanced by the learned counsels on behalf of
the parties, . e , : : ;

5. ~ First, the anticipated threat of physical attack
on the applicants in their new work plsces. The respondents
state that,if true or necessary, this is a situation vhich
needs to be tackled by the local police. I do not disagree
with this. Transfers and deployment of workers cannot be
issued or altered merely on the basis of a subjective
perception of threat or apprehensions of vague and
unprovable nature. If it is the case of the applicants

that the locals are likely to resent their presence on

the ground that their own employment gets snatched away

by these foutsiders’, it does not sound logical in the
face of the statement made by the respondents that the
Railways had long since stopped recruiting local labour

on casual basis after the creation of the Permanant

Constructipn Reserve Force. In any case, such unproven

bl Dt
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fears cannot form a basis for a legal intervention.

6, The position relating to accommodation 1is

likewise in the realms only of apprehension. The respondents
say that House Rent Allowance at settled rates 1s paid to
all applicants and it is primarily for the officials
themselvss to scout arownd and secure suitable residential
accommodation. It 1s nobody's wase that all the applicants
in these case have been or can be provided with Government
accommodation. Even in their present place(s) of work,

very many of these officials could be depending only on
private accommodation. There can be no substantisl change

in this situation whether they remain where they are at
present,or deployed or post ed to a new station. Availability
of accommodation, or lack of it, can at best be a peripheral
factor in such matters and cannot certainly form a
substantive ground.

7. The applicants assert that there is a reduction

in the cadre-strength of the construction personnel. The
respmhnts deny this. The applicants claim that because of

a reduction in the cadre setrngth, they have been rendered
surplus. This too 1s contested by the respondents. The
applicants proceed to emphasise that, as per the policy
guidelines of the Railway Board, the junior most of worlers
0 rendsred surplus should move out first. It is explained
by the respondents that the strength of the cadre - the

Permanent Construction Besearve - has remained in tact and

none has been rendered or declared to be surplus, since

nev proje zare taken up on a continuing basis throughout

g



the zone with their own recurring needs for experienced
construction staff. The principle of 'last come, first go'
invoked by the applicants is applicable really to inter -
Divisional transfers in the event of reduction in the
strength of any particular cadre. That principle is not
applicable hers bascause, firstly, the Construction
Reserve is not a divisional cadre, secondly, there has bems
no reduction in any cadrs or trade-strength within the
Construction Reserve, and lastly,because none has been
declared to have becoms surplus to actual requirements

of the ever-increasing project work.

7.1 To follow the main plank of arguments on this
score, it is necessary to unders$andithe genesis and
rationale of the Permanent Construction Reserve - a
cadre to which the applicants admittedly belong. It is
explained that,wmtil not long ago, the work on railway
projects was got done through casual labourers employed
temporarily from local resources. These were not transfer-
able from one project to amother according to successive
or continuing requirements of manpower in different
work-spots. They were strictly casual, temporary and
local. The result was that a large ré:ce of able=bodid
workers had to be necessarily retrenched no sooner than

a particular slice of work, or project, was completed, =
a practice which caused considerable hardship to persons
who were thus repeatedly hired and discharged frequently.
To overcoml the problem, a policy decision was taken to

e S R o i A oL, e R O i S L) -
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(a) completely stop fresh outsider -recruitment snd

(b) organise a permanent work force to tackle various
project works from place to place or from site to site.
So was born the Permanent Construction Reserve, which
has, over the years, tackled all projsct construction
works in the railways. It was not envisaged to be a
Divisional asset but designed to be a Zonal resource.

In the very nature of its work, the staff comprising the
Reserve had to move out from one site to other, as
projects got completed. Thus, redeployment was a vital,
in=bullt characterstic and inherent to the personnel
making up this force. It 1s in fact what the Railways
call a 'floating' cadre, denoting its mobility and lack
of fixity to a place or site. The Reserve is meant to
cater to the project needs of the entire S.E.Railway
and 1s not earmarked to a particular Project Manager,
or for a Divisian.;igﬁ}ﬁ this is so, the authorities
have also ropeatedly;stressed,time and again, that the
Permanent Construction Reserve is a floating-cadre.

72 Viewed against this background, it is indeed
true that the applicants do not have a claim on any one
place of work. From their very applications it is seem
that in the past too they have moved from Mahanadi to
Kuakhai to Kathajodi to Brdpa to Brahmani bridges, as
the vork got gradually completed at each of these sites.
So 1t 1s now, with the only difference that, whereas
earlier there was one single Project Management Authority

headquartz[:d at Cuttack, there are three now, at

i
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Bhubaneswar, Keonjhar snd Sambalpur. The area of operations
remains the same., Only the focus has shifted to three
different sube-areas for better management.

73 Except asserting that there has been curtailment

of cadre, the applicants are unable to show whers and how
this curtailment has oceurred. The respondents, on the
other hand, deny ¢hat there has been any reduction
at all., Under the circumstances the claim of the respondents
that the impugned orders are merely for adequately redistri-
buting or redepioying the available manpower, and not
really for ‘transferring’them in the conventional sense,
deserves eredence, The two basic conditions attached
to transfers, (contained in the Railway Board's Circular
which is relied upon by the applicants) = viz., curtailment
of cadres and consequent inter-Divisional shifts - are .nct
attracted by the present impugned orders : there has been
no reduction of strength, nor can these be called
1nter-DivisianalAtranarers. What 1s apparently attempted

is an intra-Reserve reorganisation of available manpover
elong the required trade/category/experience lines within
the cadre. ; i .

8. - 1t is complained by the applicants that the work
on the projects of their present employment has not reglly
ceased or been completed, that there is £t1l1l work to be
done at those places, and that this work is being actually
got done through contrectors. The respondents clarify that
the work entrusted to contractors is in the area of

"P;Way linking", doubling of railvay-track, miscellaneous

reggtj rk and construction or repairs to small or minor

o e
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briéges. These items are not required toc be attended
to by the spplicants nor are they specially trained

or utilised for such work, = their entire oriemtatiomn
being in the area of regirdiring of bridges. The
respondents finally insist thet no work is available
for the applicants under the Chief Projects Manager,
Bhubsnesvars |
8.1 These are matters whick cam be authoritatively
pronounced upon by experts in the field, and I have
no reason to disbelieve their statements on this score.
It is conceded, therefore, that there is not enough
‘work, of the type capable of being performed by the
applicante in their present work-places, and that
their services can be more fruitfully end productively
utilised elsevhere.
9 There remain two more arguments projected
by the applicents in support of their pleas :

(1) seniority, emnd

(11) status of open-line lien holders im
the Construction Wing.

10. The Construction Wing of the Railways has

in its ranks @ good number of workers who originally

belonged to the Open Line, hold liens in it, but were

declared to be surplus there, These 3re known asg

Surplus COpen-Line Lien-HOlders. In order to utilise
continuall

their services, they were either asked or permitted

to work 1lz:he Construct ion Wing. These officials

e
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were required or expected to get back to the Open Line
8s and when vacancies needing their particular skills
could be found for them. Recently, however, such
officials were given a choice eithe::be considered
for absorption on the construction side, or go back to
the origin2l line of their recruitment. The 3pplicants
in some of}the present cdses aver that 2 very large
number of such Open-Line lien-holders have opted to be
absorbed in the construction wing. They also assert

that the Railway Board, through a number of circulars,
has lajid down that suc?‘rst Open-~Line Surplus Lien-
iiolders 8re to be moved and utilised for all new projects,
They are unable to show any such circulars because,
dccording to them, thbse circulars are in the custody

of the respondents and not available to them, The
Respondents deny the existence of any such circulars

or instructions., They expld@in that very few, = only 20,
of which 17 were Inspectors of Works, - and not hundreds,
opted for absorption in the construction wing, that all
options have been duly forwarded to the Zonal headquérters
for necessary further action,and that no final decision
hés yet been communicated in the matter. They also state
that there are not only no instructions to move such
optees first, but thet no distincktion is to be mage
between the two groups. It is their claim that some of
the open-line lien-holding staff is also being shifted,
along with the applicants, depending on the type of

‘trade’ whqre workers are required on the new projects.
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10.1. The lone document produced on behalf of the
applicants in support cf their contention is @ circular
calling for options from the so=cd@lled Surplus Open Line
Lien-holders. This is, understandably, an open document
and does not spedk of deploying the optees first in
preference vo others. If there are any circulars

spec ifying such precedence, a@s asserted by the petitioners,
one imdgines that such circular or circulars should

also be open documents since there cannot possibly be
any kind of confidentiality in matters of policy
regarding the future and/or the work=-conditions(like
deployment or deputation) of a large number of workers.
It is difficult to believe that any department of the
Goverhment, or & large labour-oriehted organisation

like the Railways, would issue secret instructicns in
such métters theveby keeping sizeable segments of their
employees in?gark about their own working terms. For
this reason I cannot accept the assertion of the
applicants regarding the existence of any circulars or
instructions of confidemtial nature. For the same reason,
I have to accept the explanation of the respondents in
this regard. Also, I cannot find any immediate link
between the options exercised, or not exercised, by the
Open Line Lien-Holders and the present impugned redeployment
Both are sepdrate and unrelated matters and a new
policy., if any,or 1if required, regarding the deployment

or deputatjon of such optees will have to be taken at

ﬂde.



14

an appropriate time in future, when their options are
considered, accepted or acted upon. In the meanwhile, I

do not see any basic connection between these two at this

~ juncture of time,

10,2 In the light of the preceding discussion, I

hold that the presence of Open-Line Lien-Holders, their
options for absorption/repatriation, and their redeployment,
do not have a direct bearing on the issues in the present
batch of applications.

11, Finally, the question of seniority, It is the
applicant’s grievance that they are senior to some of the
officials who have been left undisturbed or retained in
their old positions while ordering the present wave of

transferse.

12, The applicants base their claim on the dates
of their original (initial) appointment on various regirderinc
works. Thus, they trace their seniority back to different
preceeding years from 1972 to 1975. While this is so, the
applicants furnish the nemes of certain other officialg
who, they say, were similarly(initially) appointed later
than themselves. It is the argument of the applicants that
they are to be treated as senior by virtue of earlier
initial appointment. The respondents counter this by
stating that it is not the date of initial appointment
but the date of absorption in the Permanent €onstruction

Reserve from which the seniority flows and sustains,

They expl I that screening committees had been formed

l%jJ«
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to consider the absorption of all casual labourers into
the Reserve. The number of working days put in by a
candidate was adopted as the main criterion for determining
seniority, not the date of initisl engagement. It is
entirely possible that a wopker may have been engageqd
edarlier but mdy have had less number of working days to
his credit thén an other official who, even though engaged
later, my have had put in more working days. Based on this
mode of absorption, the seniority-~listshad been duly
published on the basis of the recommendation of the
screening committees. The same geniority,as originally
fixed, has been followed even now in re-distributing the
available manpower among the Project Managers at Bhub@neswar,
Sambalpur @and Keonjhar. The respondents add that it is too
late for the applicants to raise the question of seniority
long after it hagd been duly determined and notified,
12,2 Elaborating on the method of redeployment it is
explained that category/designation-wise availability of
staff whs the basis for their redistributi.op. The respondents
are said to have followed a policy where the required number
of senior-most FCR officials belonging to @ particular
category/designation were retained under CPM, Bhubaneswar,
those below them in seniority were diverted to KeOr;jhar.
énd the junior-most to Samb2lpur. This was done according
to the actudl requirements in each trade in the projects
where they have been sen:::”ﬁhere the date of absorption
was same in respect of such officisls, the date of earlier

was as
appointmen [adopted ¥he criterion for redeployment. When

\%}J



25

s inibiol

the dates of absorption andhappointment were the same, the
date of birth of officials was taken as the deciding factor.
4nd where all the above-mentioned dates were found to be
the same, then mere inte%?seniority was taken into '

consideration.

13, The procedure as explained by respondents is not

unconvincing, nor does it appear to be unjust in any way. The

basic comsideration is that of requirement in a particular
trade/bpeéialisation. The PCR evidently consists of
personnel belonging to different traédes, and the authorities
have necessarily to choose the kind of persons. belonging
to particular trades, who may be wanted in the projects. In
such @ situdtion, it is possible that persons, belonging

to a particular trade group may be found scattered throughout
the Reserve, depending on the date of their absorption in
it. Thus, the condition of seniority can be said to be
sdtisfied so long as the seniority of tradesman in his
particular specialisation is taken as the yardstick for

for redeployment(regardless of his position in PCR)
vis-a<vis those below him, In view of this explanation

no discrimination can be held to have been made against

any of the petitioners.

13,2 Regarding applicants who have been deployed on
p3trol duties, it h@s been clarified that the same has had
to be done in view of the urgent necessity for adequate
manpower for patroﬂing duties during the current monsoon
season. It i® explained that the monsoon patrelling work

is for a limited period. It is clearly indicated that
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once this requirement is over, the applicant may well

return to the construction sige as before, This is

considered

i

to be a reasomdble explanation and assurance.
The respondents héve raised two other points:

1) The General Manager, S.E.Railway has not
been impleaded as one of the reponding
pdrties; and

i) the applicants have not exhausted all
alternate remedies prior to their filing
these applications before the Tribunal,

These objections are more of a technical nature

and eéi" not

discussed at length, since I have dealt with

the applications on merits.

Against the backdrop of whdt has been discussed

in the preceeding pages, it is held that the various

grounds adduced by the @pplicants have not been found to

be totally acceptable. The applications are, therefore,

disposed of

by upholding the orders of redeployment issued

by the respondents in all these cases. No costs,

B.K.Sahoo//

(H.RA PRASAD)

MEMBER (ADMIN ISTRAT IVE)
,3 SEP 9%



