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IN THE CEN TRAL ADMINIS TRA VE TRIBUNAL 
CU TITACK BENCH;QJ TTACK. 

ORIGINAL APPLICAI!LON NO.335 OF 1994. 
CUTTACK, This the 9th day of March, 2000. 

SUNIL KUMARI3ISWAS. 	.... 	 APPLICANT. 

- VERSUS - 

UNION OF INDIA & ORS. 	 R POND EN T5. 

FOR INSTRUCONS 

Whether it be referred to the reporters or not7 

whether it De cjrculatd to all the 3 enches of 
the Central Adiuinistrative Tribunal or not? I 

(G.NAsIM) N  V 
MEMt3 ER(JUDICIAL) 	 VICE-CHAIJ~,-%iX11Z 
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CENTRAL ADMINISTRA15VE TBUNAL 
J TTACK B ENCH: OJ T'1CK. 

ORIGINAL APPLICAILON NO. 335 OF  1994. 

Cuttack, this the 9th day of March, 2000. 

0 R AM: 

THE HONOURA3LE MR, SOMNATH SUM, VICE-CHAIRNAN 

A N D 
THE HONOU Rk3L E MR. G. NARASIMHAM, M13 ER(JUDL.). 

IN THE MATTER OF: 

SUNIL KTJMAR I3ISWAS, 
Age1 abait 50 years, 
son of late Krishnapada 3iswas, 
at present working as senior Divisional 
Transportation Inspector, Saith Eastern 
Railway,Khurda Road, residing at Qrs. 
No.426-C, setang Colony,PO;Jathi,Dist.puri, 

APH.,ICANT. 

By legal practitioner: Mr.B.S.Tripathy, 
AdVccate. 

'; I 	 -VESJS- 

4 	
1. Union of India represent& by 

its General Manager, 
s.ith Eastern Railway, 
Garden Reach, 
Calcutta, west Bengal. 

Chief Personnel officer, 
saith Eastern Railway, 
Garden Reach, 
Calcutta, vest Bengal. 

Divisional Railway Manager, 
saith Eastern Railway, 
Khutda Road,PO:Jathi, 
Dist:PUri. 

senior Divisional Operation Manager, 
soith Eastern Railway,KhUrda ROad, 
PO:Jatni,DiSt. :PUti. 
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Senior Divisional Personnel Officer, 
s'th Eastern Railway,Khurda Road, 
PO;Jathi,Dist:purj. 

K.C.riohanty(I), 
Chief Divisional Transportation 
Inspector,Sc.ith Eastern Railway, 
Khurda ROad,PO:Jatni,Dist;purj. 

1K. C.Mohanty (II), 
at present workinç1  as Chief Divisional 
TranspOrtati>n inspector,sa1th Eastern 
Railway,At/po/ist. :Cuttack. 

V.S.N.Murty, 
at present working as Chief Divisional 
Transportation Inspector, sith Eastern 
Railway, A/Po;B erhampur, DiS t;Ganj am, 

... RESPONDENL3. 

y leal practllaoner: M/S.B.Pal, 
0. N. Ghosh, 
P. C. Panda, I -- 
rCnsel 

for RlS, 

0 R D E 

MR. SOMNA TH SOMJ  VI C E- CIIAI RMAN: 

In this original Application u/s.19 of the 

Administrative Tribunals Act,15,app1icant has prayed for 

a di rec ti on to the Res ond en ts for cru as hi n g the pr cin otj on 

of RespOndents 6 to 8 to the rank of Chief Divisional 

Transportation Inspector (in short C.D.T.,I.) and also for 

a direction for quashing the prcotion of Respondents 

7 and 8 to the senior grade in the senior time scale 

of pay as p e r Arinexure-3. The third prayer is for a direction 

to the Respondents to give pranotii to applicant W. e. f. 

I 
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the date Respondents 6 to 8 were given protion to the 

rank of Divisional Transportation Inspector and for 

consequential pranotion to the senior grade in Senior 

me..Sca1e of Pay with effect from the date Respondents 

7 and. 8 were allc'ed pranotion to such grade. 

2. 	 Applicant's case is that,he was initially 

appointed as Assistant Station Master on 05-09-1964 and 

was praTtoted as 'D' Grade Assistant Station Master in 

1975.He  was further prciuoted to the post of Divisional 

Transportation Inspector on 31.7.1978 on ad-hoc basis 

k 	and was regularised in that post on 19.09.1O.App1jcant 

was again prcmoted as Senior Divisional Transportation 

Inspector (in short s.D.T.I.) in the year 11.Sjnce 

the date of ,  his prcmoticn as Senior Divisional Transportatjcn 

Inspector, applicant has been discharging his duties 

smoothly and no adverse remarks were ever Communicated 

ELI  

to him.In the year 1934, there was up-gradation of posts 

of Chief Divisional Transportaticn Inspector in the scale 

of pay of Rs.2000..3200/_ due to re-structiring by the 

Railway Board.Acco±xling to the restructiring formula, 

the Railway B0ard decided that the dharacter Rolls of 

different persc1is shculd be scrutinised as per the 

eligioility,for filling up of three posts of C.D.T.I. 
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on prcinoticn frcm the grade of S.D. T.I. In response 

to the above policy, RespoLents called for applications 

and the Applicant alongwith M.L.Swarny and M.IK.Sastri 

appeared before the Cnmittee for scrutiny of CCRs 

but applicant was not ccnsidered fit for prcznotion on 

the grci.ind of bad CCRs thrcugh nothing was cc*nrrunicated 

to him and only one post of C.D.T.I. was filled-up 

by giving pranotion to shri Sastri who belongs to 

general category. Applicant bel cngs to the category of 

Scheduled caste and the Railway 3oar,while restructiring 

're
had laid doNn in the circular that while filling up of 

T: 

the post of C.D.T.I. reservation policy/roster sho.ild be 

maintained and therefore, the applicant shc.ild have been 

pranoted in the reserved category of post of CDIT.H 

preferred a number of representations to consider his 

case but withait any result.Again in 15,a selecticn 

was conducted for one reserved and one general post 

of C.D. T.I.whiCh caild. not be filled up in 1984.Iri 

1985, Respadents have called the applicant alonçjwith 

one shri K.C.Mohanty-I, p.aarik and M.L.Swamy .shri K.C. 

I4ohanty-I and Shri p.3arik both are belonging to general 

category.E.hri x4.twamy did not apLear for selection. 
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Case of applicant was not considered but both the 

posts of C.D.T.I. were filled up by promoting 

shri K.C.Moharity-I and Shri P.Barik who belong 

to the general Category thaigh the Circular of the 

Railway Board envisages for filling up of the posts 

of C.D.T.I. by normal roster point. Applicant was 

again ca11I to appear during 1991 for promotion to 

the rank.of S.D.T.I. alongwith one IK.C.Mohanty-II and 

-. 	V.S.N.Murty and the selection Committee was scheduled 

; 
	 to sit on 17-6-1991.After getting the irtimation to 
' 

.. . 
	

appear in the selection test to be held on.17.6.1991, 

appli.cant preferred a represataticn to Respaldt NO.5 

stating therein that thcu.gh  he had mentioned in his 

earlier representation that he was entitled for promotion 

to the post of C.D.T.I. since 1.1.134 yet he has not yet 

n promoted withci.it any reason nor was any adverse 

narks cct-nmunjcat& to him.He also prayed for considering 

case for prcinoticn siOCe 1.1.14 alcncjwjth all benefits 

stead of asking him to appear in the selection test 

th his juniors to be held on 17,6.1991.ithcut Considering 

representaticn, the Respondents conducted the selection 

on 17-6-1991 and promoted Shri K.C.MOhanty_II 



J 

-6- 

and shri V.S.N.MUrty to the rank of C.iJ.T.I.,ignoring 

the case of applicant,Applicant has stated that both 

hri K.C.Mohanty-II and Shri V.S.N.Murty oelcng 

to general category.l3eing aggrieved by such non-

consideraticn of his case,he filed a further representaticn 

on 17.9.1991 at Annexure-2,In all his representations, 

applicant has always drawn the attention to the ins tructions 

of the Railway B 0ard regarding reservation of posts/ 

vacancies for Scheduled Castes and SchedUled Tribes. 

His further representation dated 10.11.1993 is at 

1: 

	 knneXUre-3.Applicant has further stated that accoL.1ng 

to the Railay Boar:d's circular dated 10.6.1993, adverse 

remarks in the Cp,s of the employees are to be caTrnunicated 

within one rnonth from the date of their recording and 

the employee shild be alled to represent against. 

the said CCRS within the time specified.It is further 

stated that in 1994, Respondent No. 2 has also grant& 

p roti on to Respond en ts 6 to 8 to the Senior Time- 

scale of pay of Rs.2375.-3500/- against the upgraded vacancies 

of Chief Divisional Transportation Inspector1tiorder 

dated 5. 5.1994 at AnflexUre-5.ACCOrdiflg to the Railway 

BOa3.'s Circular a person in the junior cadre shall be 

given prcmotion to the next higher cadre after ccp1etion 

of the tenure of two years in the junior grade but the 
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Respondents 7 and 8 have been giv&i the benefit of 

prcmoticn to the Senior Grade in the lime-Scale of 

Rs.2375-3500/- prior to Ccnipletion of the tenure of 

o years in the Junior Time scale,as they were promoted 

to the pt of C.D.T.I,,in Junior lime-Scale of pay only 

cn 17-6-1991.In the'context of the above facts, applicant 

has come up with the prayers referred to earlier, 

3.Pri\Tate Respcndents 6 to 8 have been issued * ' 	 with notice but they have not appeared nor filed ccLnter. 

/4 4. 	 Departflefltal Respcfldeflts,ifl their cointer :) 

have opposed the prayers of applicant. They have stated 

that in this o riginal AppLication, the applicant has ppproached 

the Tribunal for the fairth time,He had earlier filed T.A. 

NO. 277/1986,O.A.No.353 of 17 and RA No.21 of 1989,As 

such the present application is barred on the principle 

of res jlidi2ata -Constructiv or otessse,I t is surthcr 

stated tnd t tic 	pLant is 	)Li1fl d 	eri or 	I lfl tse 

scale of pay of Rs,1600-2660/-RP5 from 1931 and he was called 

for the selection to the post of sr.D. T.I. in the scale of 

Rs.2000-3200/- RPS morethan once but he did not attend the 

selection test.Iri the present application he has come U. 

for consideration of his representation against the Scheduled 



Caste quota, Respondents have stated that applicant 

was appointed as Asst.Station Master on 6-9-1966 

and was promoted to the post of ASM,Gr.II in the 

scale of Rs.425-640 on 6-4-1975.He was further 

prcmoted to officiate as Junior D.T.I. in the 

scale of Rs.455-700/- on 31,7.1978 purely on adhoc 

basis. He was provisionally regularised on being 

provisionally ernpanelled for the said post in the 

%\order dated 30,9,1930,He was further prcrnoted 

O 	 tO the post of SD. T,I. in the scale of Rs.1600 

2660/- w.e.f. 19,1.1931,on ad-hcE oasis,One temporary 
/ 

post of Sr.. T.I. in the scale of Rs. 550-750/- was 

sanctioned with effect from 1.1,1979 in lieu of the 

post of Jr.D. T.I. in the scale of Rs.455-700/- as a 

result of review of cadre of Inspectors as on 1.1.1979. 

The post of sr.D. T.I. is a non-selection post controll a±i 

by the Division and fiLLed up frn among the Jr.D. T.Is 

on the oasis of seniority cum suitaoility,As no regular 

Junior £J 
r -• I. in the scale of pay of Rs.455-700/- 

belonging to sc community available to fillup the 

upgraded post w. e. f. 1.1.1979, the same was filled up 



by the seniormost staff on passing the suitability 

test.AppliCant belongs to Sc but he was not considered 

for pra-noticn against the up-graded post of Sr.D.T.I. 

in the scale of Rs.550-750/- w. e. f 1,1.979 as he was 

not a regular Jr-D.T.I. prior to 30. 9.1980. However, he 

was pranoted to officiate as Sr.D. TI. in the scale of 

Rs.550-750/- w.ef. 19.1.1981 p..irely on adhcx basis on 

the condition that such pranotion wilinot confer any 

right for p rcrncti on or seni on tv/c on fi niiati cc. Applicant 

16F had earlier filed OJC No.26 9/1932 for regular prnod.on 

to the post of Sr.D. T.I The said OJC was transferred 

to this Tribunal and was re-nurfl3ered as TA No. 27 7/1 936. 

In order dates 28.l.1937(Arine)cure_E/l),the TA was 

dismised being devofri of any merit. The next grade 

of Rs.550-750/- of Sr.D.T.I./'IT is Rs.700-900/-, Three 

posts were up-graded and designated as Sr. D,T.I.as per 

establishrnit, Serial No.1/84(Arinexure-W2). This Estt.sle 

provided that restructuring shild be canpieted by 15.3.1984 

but this cciild not be done due to administrative reason. 

The selection procedure was strictly adhered to in 

accoance with the Estt.S1.No.1/84 and selection 

was made on scr.itiny of service reports,withcut holding 

any written test or viva_vCYe.APPlicant5 not considered 
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suitaole for protixi on scrutiny of his service sheets. 

The same as also canmunicated to the applicant in order 

dated 2-5-1985 (Annexure-W3).Respondents  have stated 

that as he was not find suitable for pranotiai to the 

post of Senior D.T.I.,he can not claim prctnoticn as a 

matter of right. •Thmgh he was fo.ind unsuitaole for 

prcnioti cn as per scrutiny of service sheet and 

cifidential reports, he was given chances to appear 

,ç.he'
1141. 

in the regular selecticn on 24-2-1935 in letter dated 
, 

11-2-1935 at Annexure-R/4, and, again for supplementary 

• 4 ': 	 test on 25.3.1935 but he failed to atterld.Again a 
Ir  

number of Chances were given to him fixing 29.4.1985 and 

8,5.1935 but instead of attending the selection 4, the 

applicant made a representation on 25.4.1985 fithich 

the applicant was intimated the correct positin in 

letter dated 2.5.1935 whiCh is at AnneXure-/3 referred 

to above. ReSpcfldentS have stated that applicant was 

%16 
given cpportinity to appear in the selection for the 

post of Sr.D.T.I. morethan thrice. The applicant has also 

approached this Tribunal by filing Original Application 

No.353/1937 which was disposed of in order dated 22,6,89 

(Annexure_R/5).AppliCant has also filed a Revi-J App1icati-i 
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No.21/89 whiCh was rejected in order dat& 20.12.1990 

(nnexure-R/6).Respondents have stated that applicant 

is representing that his case shaild be cccisidered 

against Sc quota for the post of S.D.T.I. in the scale 

of Rs2000-3200/-. as welt as chief D.T.I. in the scale of 

Rs.2375-3500/- but at the time of up-gradaticn in the year 

14 and 15,his case was ccnsidered for prctnoticn to 

the post of S.D.T.I. in mified prcedure i.e.by 

% 	 sc ru tiny of s e rvic e rec o rtt s and c n fid en ti al r ep or ts. Bu t 

. 	 , 

the Selecticn Ccmrnittee declared him unsuitaole for such 

uI , 
O/ protim and therefore, he caild not be prnoted. 1hereafter, 

he was again called in the year 1991 for selecticu to the 

post of Sr.. T.I. but he did not attend the same. 

ReSPondents have further stated that the applicant can 

not be considered for prcrnoticr to the post of Chief D. TI. 

unless he qualifies in the prescribed test for the post of 

Sr.D. T.I..MOreover, the post of Chief Yff is controlled 

by the Headquarters and protion to the said post  is 

made basing on the zonal railway seniority .Respondents 

have further stated that the averments of applicant that 

the minimum period of service in the lcwer grade is two 

years is not correct .AS per the EStt.Srl.NO.48/93, this 

has been relaxed as one year ,as one time exception.On the 
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aove grcunds the Respondents have cçOs& the prayers 

of applicant. 

5. 	 Applicant in his rejoinder has stated 

that the the post of Divisional Transportation 

Inspector(Jr/Sr.) were decentralised from 1.4.1977. 

As per the Railway Board's instruction while making 

adhcc promotion, the duration of which is for 45 days 

or more, reserved vacancies may be filled up by senior 

mcs Sc and ST candidates who are within the zone of 

- 	
consideration and are liaDle to be considered, the post 

..'• c . 	
of Senior Divisional Transportation Inspector was de- 

reserved on 1,1.1979 and was filled up byunreserved 

candidate Shri D.y.Chaintl which was arbitrary as the 

applicant was available as a SC Candidate.Again on 1.1. 

1979 one upgraded post of senior DII  was filled up by 

one un-reserved candidate Shri A.c.Mohanty ignoring 

ç k1 
	the de-reservatim rules.Applicant has further repeated 

his averments about availabiity of three upgraded pc6ts 

of sr.r,r.i. on 1.1.14 and the B0aid's instruction 

regarding maintainkij roster paint and pranoticn on 

the basis of scrutiny of service records without any 

w ritteri and viva-voe test.Applicaflt has stated that 

as per the DPO letter dated 2. .lSk35, applicant alongith 
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o other un-reserved candidates were empaneiled 

against the post of Senior Divisional Transportati -i 

Inspector.;fter the ernpanelment, the applicant demanded 

pre-coa6hing training as per the Railway Board's Circular 

dated 3.3.1984 as the post cccrtes under the safety 

category but the ReSL..ofldeflts appointed one Shri K.C. 

Mohanty against the SC quota even thigh a vigilance 

case is pending against hirn.As regards the selection 

el A* ., in the year 1991, the applicant made representation  

demanding pre-coaching selection training but this was 

not given to him.Applicant has further stated that no 

adverse remarks against him were ever communicated 

to him and the Departmental Respondents have violated 

the reservation principles by giving prctiioticn to 

RespaAdents 6 to 8 who oelcng 	to the General category. 

On the aoove grounds, applicant has reiterated his prayers 

made in the o riginal Applicaticn. 

6. 	 On 29-2-2000,when the matter was called 

the applicant was present in person and suomitted that 

he would like to argue the case in person.Accordingly, 

we have heard the petitioner in person.Learned Senior 

counsel Mr.301 was not present. Applicant urged for 
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early ccnsideration of his grievance,In view of this, 

hearing was concluded on that day. 

7. 	 In ccu.rse of his subidssjcri, the petitioner 

has filed estalishment Sl.No.13/93 abait the re-

structuring of Certain Gr.'C and 'D' cadre and 

the circular relating to de-reservation of reserved 

vacancies and these have also been taken note of. The 

admitted position is that the applicant was pranotd 

to officiate as Jr.i, T.I. in the scale of Rs.455-700/.- 

'non 31-7-193 and was regularised in the post of Junior 

D.T.I. on 30-9-1980.This has been mentioned by the 

applicant in para-4,c of the Original Application and 

by the ResponPents in para-3 of the co..lnter.Applicant 

uas further prctnoted to the post of Sr.D.T.I, w.e.f, 

19.1.131 on adh oc basis, This fact was also admitted 

by both sides, in TA 277/86, applicant had prayed that he 

had qualified himself for pranotion to the post of S- r, 

.r.i. on 30-9-130 and therefore, his prartotion to 

the post of Sr.D.T.I.sho.11d have oeen given w.e.f. 

19.9.130, This Tribunal rejected his canteution and held 

that. he 	given prati on :. e. I. 1.1.1931. 

4 
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Against these admitted position, the applicants 

first grievance is that under the re-structiring 

formula, three posts of Sr.D. T.I. were to be filled 

up .He was called alongwith one M.LSwamy and M.K. 

sastri. This selection was to have been done on 

scrutiny of CRs and Service RC ords and even thaigh 

no adverse entry was canmunicated to applicant, he ws 

not selected and only one post was filled up by 

giving prariotion to Mr.M. K. Sastri who oelongs to general 

categOry.RespcflciefltSifl their co..inter have stated that 

1- 

all 
	

-- 	three posts whiCfl were upgraaed,were those of senior 

D. T.I and not of chief D. T. I. Applicant was working as 

D. r,I. on ad-hoc oasis w. e. f. 19.1.1981 and he cbvio.isly 

cculd not have been considered for the next higher pct 

of Chief D. T.I. Three upgraded posts for which applicant 

and 	io others were called were for praiotion to the 

post of r.DTL.As the selection Ccff:ittee on sctiny 

of cRs and service records fatnd him unsuitaole,he was 

not prcnloted,Applicant has stated that no adverse &try 

was comiuunicated to him and therefore,he shaild have 

been declared suitaole. First thing to be noted with  

regard to this point is that this selection took place 
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snetime in 14 and as such, the applicant can not be 

allcwed to agitate this grievance in an original 

Application filed in 1994 i.e. after 10 years.Moreover, 

law is well settled that the Tribunal can not reassess 

the CRs and SUostitute its evaluation in place of the 

evaluation done by the Selection Cc(flinittee. In the 

regular selection thraigh wri tten and viv-voce test 

Ab 

the applicant did not appear J The applicant 

in para-4-K of the petition has mentioned that this 
:- 

selection was for the post of Chief D.T.I. but the 

Respdents have point 	t that the applicant alonged  

with K. C. Mohant-I, r.Sa rik, and M. L. Swamy ',r crc call 

in 15 for selection to the post of S.D.T.I. but the 

applicant did not attend the test as also io the supplementary 

test.Again a regular selection was conducted in June, 

1991 for filling up of the three vacancies but again the 

applicant did not appear in the writtea test.App.Licant 

was continuing as adh sr.ti but for getting regularised 

in the post of sr.DrL,he has to appear in a selection 

test but even thaigh he has been called to appear the 

test, he refused to attend the test.In view of this, he 

can not claim that he shculd be aoointed as regular 

Sr.D. T.I. 	from the bate his juniors wee apoirited. 
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Applicant has stated that candidates beicriging to 

general Category were appointed against the reserved 

Category pOSts.As the applicant has not appeard in 

the sel ecU on test, even thoigh he w a s gi yen repeated 

chances to take the se1ecHjcxi test, he can not make a 

grievance aicut he is not getting regular appointment 

to the post of Sr.D.T.I. against reserved post. Even 

for getting appointed to the reserved post, the applicant 

has to qualify in the selecticn test and as he has not 

taken the test ,he can not claim to be regularised•  

The nt prayer of the applicant is for praiioticn to 

the post of Chief D. T.I.As the applicantts appointment 

in the rank of Sr.D. T.I. had not been made recjularised 

he can not claim the post of chief D.T.I.. 

8. 	 AppliC t has stated that as per the 

Circular of the Railway Board as a SC candidate, he. 

shld have been given the pre-selection coaching and 

even thcugh he asked for the same, this facility was not 

provided to him This point has been raised by the 

applicant for the first time in his rejoinder.Ir, his 

Original Application he has not mentioned in this point 

and therefore, the Respondents have not got any chance to 

reply for the same.Applicint has also not enclosed the 
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Circular of the Railway Board wbich provides for 

pre-selecticn training.In view of the above, this point 

is held to De withait any merit and the same is 

rej ected. 

9. 	 In the result, in view of the dicuj05 

made above, we find no merit in this Original Applicauçi 

whic h is accordingly rejected but in the circumstances 

w I th  a t any OLI e r as to costs. 

(G. NARASIMi-iAM) 
M EM3 ER (JUDICIAL) 

KNM/CM. 

U 4fr1•  
MNA 	Sefr1)., 4r1: VICE- CUA1ELNV 


