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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
0.9) 'IGACK B ENCH3 QU TTACK,

ORIGINAL APPLICATION NO, 335 OF 1994,
CUTTACK, This the 9th day of March, 2000,

SUNIL KUMAR BISWAS. : . APPLICANT.
' = VERSUS -
UNION OF INDIA & ORS. .... RESPOND EN'TS.

FOR INSTRUCTIONS

) whether it be referreo to the reporters or not?\t‘/_@

2. whether it be circulated to all the Benches of
the Central Administrative Tribunal or not? f\/b )
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~ | CENTRAL ADMINISTRATIVE TRIBUNAL
QU TTACK BENCH: CU TTACK,

ORIGINAL APPLICA TION NO, 335 OF 1994,
Cuttack, this the 9th day of March, 2000,

C O RA M

THE HONOURABLE MR, SOMNATH SOM, VICE—CHAIRMAN

A ND
THE HONOURABLE MR, G, NARASIMHAM,MmM3 ER(JUDL, ) «

IN THE MATTER OF:

- SUNIL KUMAR BISWAS,

Aged abaut 50 years,

S of late Krishnapada Biswas,

at present working as Senior pivisimal
Transportati on Inspector,sauth Eastern
Railway,Khurda Road, residing at Qrs, .
No, 426-C, Retang Colony,P0O:Jatni,DpDist.puri,

eeses APPLICANT,

By legal practitioner; Mr.B.S. Tripathy,
Advocate,

- VERSUS=-

e e l., Union of India represented by
its General Manager,

Soath Eastern Railway,

Garden Reach,

calcutta, west Bengal,

2, Chief Personnel officer,
sauth gastern Railway,
Garden Reach,

S\yUW) Calcutta, west Bengal,

e Divisiocnal Rrailway Manager,
soith gpastern Railway,
‘Khurda Road, PC:Jatni,
Distspuri,

4, ' senior Divisional Operation Manager,
south Eastern Ra8ilway,Khurda Road,
PO:Jatni,pist, sPuri,
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5« Senior pivisional pPersonnel Officer,
Soath Eastern Railway,Khurda Road,
PO:Jatni,pistspuri, :

B K,C.,Mohanty (1),
Chief pDivisional Transportation
- ' : Inspector,south gastern Railway,
Khurda Road, POsJatni,pistspuri,

e K,C.Mohanty(II), ,
at present working as Chief Divisional
Transportation Inspector,south gastern
Railway,At/Po/Dist, :Cuttack,

8. V.S, N.Murty, _ C
at present working as Chief Divisicnal
Transportation Inspector, South Eastern
Railway, At/PosBerhampur, Dis t;Ganjam,

eee RESPONDEN IS.

By legal practitiomer; M/s.B.Pal,
0. N, Ghosh,
P, C, Panda,
SL.Counsel
for Rlys.

—_—-——-_-_———-————-__—-—-—-—_-

0 R D E R

MR, SOMNATH SOM, VI CE-CHAI RMAN:

In this Original Application u/s.19 of the
Administrative Tribunals act,1985, applicant has prayed for
a direction to the Respondents for quashing £he p'romotion‘
{o0 - '
of Respondents 6 to 8 to the rank of chief Divisicnal
Trénsportation Inspectbr (in short c,D. T.I.,) and also for
a direction for quashing the promotion of Respondents
7 and 8 to. the senior grade in the senior time scale

of pay as per Annexure-5, The third prayer is for a direction

to the Respondents to give promotion to applicant w. e. £,
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the date Respondenté 6 to 8 were given pramotion to the
rank of Dpivisional Transportation I.nspeCtor and for

Cansequential promotiam to the senior grade in Senior
Time-Scale ‘of Pay with effect fram the date Respondents

7 and 8 were allowed pramotion to such grade,

Zs _ Applicantts clase is that, he was initiallyl.
appointed as Assistant Station Master on 05-09=1964 andg
was promoted as 'D' Grade Assistant Statiocn Master in
1975.He was further promoted tov the post of pivisional

TranspoOrtation Inspector on 31,7.1978 on ad-hoc basis

and was regularised in that post on 19,09,1980,applicant

was again promoted as Senior Divisional Transportatim
Inspector (iﬁ s-hort S.D.T.I,) in the yéar i%l.‘since

the date of his promotian as Senior Divisional Transportation
Inspector, applicant has been discharging his duties

smoothly .and no adverse remarks were ever communicated

to him,In the yeaf 1984, there was up-gradatio of posts

of Chief pivisional Transportation Inspector in the scale

of pay of B, 2000-3200/~ due to re-structiring by fhe

Railway Board.According to the restructuring formula,

‘the Railway Board decided that the Character Rolls of

different persons should be scrutinised as per the

) | | . T.I.
eligibility, for filling up of three posts of C.D
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on prcmotion from the grade ofAS.D. T.I. In response

- to the above policy, Re_spo:lden‘ts called for applications
and the applicant alongwith M, L, swaxny and,M.K.Sastri
appeared before the Committee for scrutiny of CCRs
‘but épp]_icant was not cansidered fit for promotion o -
the ground of bad CCRs fhrmgh nothing was cammniéated
to him and only e post of C,D.T.I. wé_s fil.lei-—U.p
by giving promotion to shri sastri who belongs to
general category.Applicant belongs to the category of
sc}heduled caste and the Railwéy Board,while restructuring

4% had laid down in the circular that while filling up of

®{ the post of C,D, T,I, reservation policyfroster shauld be

rﬁain tained and therefore, the applicant should have been
promoted in the reserved category of post of CDTI.Hg
preferred a number of representations to consider his
case but without any result.Again in '1985,a selectim
S\t»ﬁ“? was conducted for me'resgrved and one general post
of C.D. T.I.which cculd not be filled up in 1984.In

1985, Respaddents have called the applicant alogwith

one shri K,C,Mchanty-I, P.2arik and M,L.swamy .shri K.C.
Mohanty-I and shri p.Barik both are bel cnging to general

category,shri M,L,Swamy did not appear for selection.
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Case of applicant was not considered but both the

posts of C.D.T.I. were filled up by promoting
shri K,C,Mochanty-I and shri p.Barik who bel cng

to the general category though the circular of the

Railway Board envisages for filling up of the posts

of C,D, LI, by normal roster point. Appliéant'was

again called to appear during 1991 for promotim to
Athe rank.of s,D, ,I, alongwith e K, CeMOhanty-~II and
V.S,N.Murty and the selection Committee was scheduled

to sit on 17-6-1991,After getting the intimation to

appear in the selection test to be held on.17,6,1991,

appl icant preferréd a representation to Respmdent N.o.5
stating therein that though he had mentioned in his

earlier representation that he was entitled for pramoti on
to the post of C,D, T,I. since 1.1.1984 yet he has not yet
been promoted without any reason nor was any adverse

remarks canmunicated to him,He also prayed for Considering
his case for promoticn since 1,1.1984 alongwith all benefits
instead of asking him to appear in the selection test

with his juniors to be held on 17,6.1991.without considering
his repres:'entatim,the Respaidents conducted the selectim

test on 17-6-1991 and promoted Shri K,C.MOhanty-II
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and shri v,s,N.Murty to the rank of C,D. T.I,,ignoring

the case of applicant, Appl icant‘ has stated that both

shri K,C,Mohanty-II énd Shri V,S.N,Murty oelong

to general category.Being aggrieved by such non-
consideraticn of his case,he filed a further representati m
on 17.9.1991 at Aannexure-2,In all his representations,
applicant has always drawn the attention to the ins tructions
of the Railway Board regarding reservation of posts/

vacancies for Scheduled Castes and Scheduled Tribes,

\ His further representation dated 10,11.1993 is at

B EAnnexure_3.Applicant has further stated that according

77 to the Railway Board's circular dated 10.6.1993, adverse
remarks 1in the CRs | of the employees are to be conmunicated
within ne month from the date of their recording and
the empl oyeé shauld be allcwed to represent against
the said CCRrRs within the time specified.It is further
stated that in 1994, Respondent No, 2 has also granted

) , promotion to Respondem"cs 6 to8 to the sSenior Time-

scale of pay of gs,2375-3500/- against the upgraded vacancies
of Chief Divisional Transportation Inspector,in~erder
dated 5.5.1994 at Annexure-5,According to the Railway
Board's Circular a person in the junior cadre shall be

given promotion to the next higher cadre after completim

of the tenure of two years in the junior grade but the



f | ' 1
¥ \o\ Lo
-7- :

Respondents 7 and 8 have been given the benefit of
pr’omotion to the Senior Grade in the Time-Scale of

Rs. 2375-3500/- prior to completion of the tenure of

two years in th‘e Junior Time Scale, as they were promoted

té the post of ¢,p, T.I,,1in Juniolr Time-gcale of pay only

o 17-6-1991.1In the Context of the above facts,applicant

has come up with the prayers referred to earlier.

3. Pyivate Respondents 6 to 8 have been issued

»,\_}with notice but they have not appeared nor filed counter,

,; &1§i;?//‘ 4, Departmental Respondents,in their camtef

have opposed the prayers of applicant. They have stated

that in this Original Application, the applicant has a@pproached

the Tribunal for the ‘fourth time, He had earlier filed T,A.

No,277/1986,0, A.N0. 353 of 1987 and RANO.21 of 1989, as

such the present application is barred on the principle

of res judicata -canstructive or otherwise.It is further

_ v stated that the applicant is working as Senior D, LI, in thg
scale of pay of BRs,1600-2660/~RPS from 1981l and he was called
for the .selection to the post of Sc,D, T.I, in.the scale of
Rs. 2000-3200/- RPS morethan once but he did not attend the
selectin test,In the present application he has came up

for consideration of his representation against the Scheduled
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Caste quota. Respondents have stated that appliéant
was appointed as Asst.Station Master on 6-9-1966
and was promoted to the post of ASM,Gr.II in the
scale of Bs, 425-640 on 6-4-1975.Hé was further
promdted to officiate as Junior D.lT.I. in thé
scale of Rs,455-700/- on 31,7,197 purely on adhoc
basis, ‘He was provisionally regularised on b‘eing,

provisionally empanelled for the said post in the

order dated 30,9.1%80,He was further promoted

o

Y
3

,}:O the post of 5,0, T.I., in the scale of Rs, I600= ;_.,-

3
[l
G g o o el
$a

/
o/ 2660/- w.e. £, 19.1.191, on ad-hoc basis.One temporary

post Of Sr.D. TI in the scale of Rs, 550-750/~ was
sanctioned with effect from 1.1.1979 in lieu qf the
post of Jr.D, T,I, in the scale of Rs, 455~700/- as a
résult of reyieﬂ of éadre of Inspectors as on 1.1.1979,
| : The post of sr.p.,T.I, is a non-selection post coﬁtrolled
‘x \Sb‘\} . by the Division and filled up from among the Jr.D, T.Is,

| on the pbasis of seniority cum suitability.As no regular
J‘uniof D.T,I, in the scale of pay of RSe 455-700/~

belonging to sC community available to fillup the

upgraded post w,e. f. 1.1.,1979, the same was filled up
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by the senior-most staff on passing the suitability

test, Applicant belongs to SC but he was hot considered
for promotion against the up-graded post of sr.D, T.I, .
in the scale of R, 550~750/- w.e.f. 1.1.P979 as he was
not a regular Jr.D, T,I, prior to 30,9,1980,However, he
was promoteg to officiate as sr.Dp, T,I, in the scale of
Rs, 550-750/~ w.e, £, 19,1,1981 purely on adhoc basis on
';he condition tinat such pramotion willnot confer any
right for promotion or seniority/confirmation,Applicant
had earlier filed OJC NO,269/1982 for regular promoti on
to thé post of Sr.D, T.I, The said O0JC was transferréd

to this Tribunal and was re-numoered as TA No.277/1986,

"In order dated 28,1.18B7(Annexure-r/1l), the TA was

dismissed being devoid of any merit, The next grade

of Bs, 550~-750/- of Sr.D, T.I./TL is Rs, 700-900/-, Three

posts were up-graded and designated as Sr, D, T.I.as per
establishment Serial No,1/84(annexure-r/2). This Estt.sl.
_provided that restructu.ring should be completed by 15,3.1984
but this could not be dme due to administrative reasm,

The selectim procedure was strictly adhered to in
accordance with the Esttf.sSl.No.1/84 and selectim

was made on scrutiny of service reports,withait holding

any written test or viva-voce.Applicant was not considered



suitable for promotion on scrutiny of his service sheets.
The same was also communicated to the appliéant in order
dated 2-5-1985 (Annexure-r/3).Respondents have stated
that as he was not fcund suitable for promotion to the
post of genior D, T.I,,he can not claim promotion as a
matter of right. Thoigh he was found unsuitable for
promotion as per scrutiny of service sheet and

M confidential reports, he was given chances to appear

R/4, and agdin on1: suppl ementary
test on 25.3.1985 but he failed to att;_e_nd.Again a
number of‘chances were given to him fixing 29,4,195 and
8.5.1985 but instead of attending the selection, the
applicant made a representation on 25,4.1985 fiwrwhich
the applicant was intimated the correct posiﬁm in

letter dated 2.5.1985 which is at Annexure-R/3 referred

\X xj ig\w) '

2

to above, Respdents have stated that applicant was
given opportunity to appear in the seleCtig'l for the
pést of sr.D. T.I, morethan thrice., The applicant has also
approached this vTribunal by filing Original Application
No.353/1987 which was disposed of in order dated 22,6.89

(Annexure-R/5) .Applicant has also filed a Review Application



N | | 13

No.,21/89 which was rejected in order dated 20.12,199

-11l-

(Annexure-Rr/6) . Respondents have stated that applicant

is representing that his éase shauld be considered
against sC quota for the post of 5,D,T.I. in the scale
of Rs,2000-3200/- as well as Chief D, T.I, in the scale of
Rs, 2375-3500/~ but at the time of up-gradation in the vear
184 and 1985,his case was vccnsidered for promotion to

the post of s,D, T.I, in modified procedure 1.e.by

\\ scrutiny of service records and cunfidential reports.But
\ ’ ‘ '

he was again called in the year 1991 for selection to the
post of sr.D, T.I, but he did not attend the same,
rRespondents have fu;tlaer stated that the applicént can

hot be considered for promotion to the post of Chief D, T.I.
unless he qualifies in the prescribed test for the post of
St:D, T,I..Moreover, the post of Chief DT is ;:ontrolled

by the Headquarters and promotion to the said post is

made basing on the zohal rai-l,way seniority ,Respondents
have further stated that the averments of appli’ca;lt that
the minimum period of service in the lawer grade is two
years is not corx;ect .AS per the EStt.Srl.No. 48/93, this

has been relaxed as one year ,as one time exception.on the



asove grounds the Respondents have opposed the prayers

of applicant,

Se Applicant in his rejoinder has stated

that the the post of pivisimal Transportation
Inspector(Jr/sr.) were decen.tralised from 1;4.‘.1977.
As per the Railway Board's instructim while making -
adhoc promoti&x, the duration of whic.h isk for 45 days

or more, reserved vacancies may be filled up by senior

%, most sC and ST candidates who are within the zme of

. consideration and are liable to be considered, The post

of Senior Divisional Traqspbrtation Inspector was de-
reserved o 1,1,1979 and was filled up by unreserved
candidate shri D,Y.Chaintu which was arbitrary asl the
applicant was available as a SC candidatesAgain on ; B
1979 e upgraded post of Senior DIX was filled up by
e un-réserVed candidate shri A,C,Mchanty ignoring
the de~reservatiom x:ules.Applicant has furthe; repeated

his averments about availablkity of three upgraded pos ts

of sr.D, I, on 1.1.194 and the Bpoamd's instructiam’
regarding maintainéng roster point and promotion o

the basis ‘of scx:uf.iny' of service records without any
written and viva-voce test.Applicant has stated that

as per the DPO letter dated 2,5.195,applicant al ongwi th
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two other. un-reserved candidates were empanelled

against the poét of Senior Divisional Transportation
Inspector.After the empanelment, the applicant demanded
pre-coaehing training as per the Railway Board's Circular
dated 3.8.1984 as the post comes under the safety
category but the Respondents appointed one shri K,cC,

Mohanty against the SC quota even though a vigilance

- case is pending against him, As regards the selection

in the year 1991, the applicant made representation‘ .
demanding pre-coaching selectiocn training but this waé
not given to him.Applicant has further stated that no
adverse remarks‘ against him were ever communicated

to him and the Departmental Respondents have violated
the reservation principles by giving pranotiam to
ReSpa;dents 6 to8 who pelong to the General category.

On the apove grounds,éppli.cant has reiterated his prayers

made in the Opiginal Application,

6. on 29-2-2000,when the matter was called
the applicant was present in person and submi tted that
he wauld like to argue the case in person, Accordingly,

we have heard the petitioner in person,Learned Senior

coansel Mr.agg.l was not present. Applicant urged for
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early consideration of his grievance.In view of this,

hearing was concluded on that day,

7. In course. of his submission, the petitioner

has filed establishment S1,N0,13/93 about the re-

structuring of certain Gr.'C' and 'D' cadre and

the circular relating to de-reservation of reserved

vacancies and these have also been taken note of, The
. admitted position is that ﬁhe applicant was promoted

A "",‘,\ to officiate as Jr.D, T.I. in the scale of Rs,455-700/-

.’.‘»E
_ ®on 31-7-19B and was regularised in the post of Junior
i .

S -D. T.I. on 30-9-1980. This has DPeen mentimed by the
applicant in para-4.c of the Original Application and
by the Respond'ents in para-3 of the coaunter,Applicant
was further promoted to the post of sr.D. T~T: W, &.F,
19.1.1981 on adhoc basis, This fact was also admitted

X . by both sides. in TA 277/86, applicant had prayed that he

had qualified himself for pramotion fo the post of Sr,

D, T.I, on 30-9-19B0 and therefore, his promotion to

the post of Sr.b. T,I,should have peen given w, e, f.

19.2,1980, This Tribunal rejected his contention and held

that he was rightly given pronotim w,e, £. 19,1,1981,
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Against these admitted position, the applicant's

-15-

first grievance is that under the re-structuring
formula, three posts of Sr.D, T.1I. wepe to be filled
up .He was called alongwith one M,LiSwamy and M.K,
sastri, This selection was to have been done on
scrutiny of CRs and Service Records and even thaugh
no adverse entry was communicated to épplicant,he was

not selected and mly one post was filled up by

f.}'ﬁ*“ 'm&\’ giving promotion to Mr.M,K,Sastri who oelongs to general
& A LA
& Y aor Y a%’

E&},%category.Respcndentsin their counter have stated that

" .+ 4/ three posts which were upgraded,were tliose of senior

D. I and not of chief D, T.I.Applicant was wox;king as
Sr.D, LI, on ad-hoc basis w.e, £, 19,1.1981 and he ooviausly
could not have been considered for, the next higher post
of Chief D, T.I, Three upgbraded posts for which_ applicant
vy o . -

\% ‘J ) and two others were called were for promotion to the
post c;f Sr.DTL,As the Selection Comnmittee on scrutiny
of Crs and service records found him unsuitable, he was
not pramoted, Applicant has stated that no adverse entry
was communicated to him and therefore,he shaild have
been declared suitanle, First thing to be noted with

regard to this point is that this selection tock place
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sometime in 1984 and as such, the applicant can not be
alloved to agitate this grievance in an Original
Application filed in 1994 i.e_. after 10 years,Moreover,
law is well settled that the Tribunal can not reassess
the CRs and substitute its evaluation in place of the
evaluation done by the selection Comnittee. In' the
regular selection through written and viva-voce test

- the applicant did not appear , The  applicant
in para-4-K of the petition has mentimed that this
selection was for the post of chief D, T.I, but the
Respondents have pointed cut that tﬁze applicant along
with K,C,Mchanty-I,E.Barik,and M, L.Swamy were call ed
in 1985 for selection to the post of $.D, LI. but the
applicant.did not -attend the test as also in the supplgamentary
test.Again a regular selection was canducted in Jﬁne,
1991 for filling up of the three vacancies but again the |
applicant did not éppear in the written test.papplicant
was continuing as adhoc Sr.DTI buﬁ for getting regularised
in the post of sr.Dﬁ,rxe has to appear in a selectim
test but even though he has béen called to appear the
test, he refused to attend the test.In view ofv this, he
can not claim that he should be appointed as regular

Sr.D, T.I, <£from the date his junicrs were appointed,
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Applicant has stated that candidates belonging to
general category were appointéd against the reserved
category posts,As the applicant has not appeared in
the seleétion test, even though he was given repeated
chances to take the selectim test, he can not make a
grievanCe abait he is not getting regular appéint:nent ,
to the post of s‘r.D. T.I. against reserved post, Even-
for getting appointed to the reserved post, the applicant

has to qualify in the selectin test and .as he has not

taken the test ,he can not claim to be i:egu_lari_séd,

"
" M

The next prayer of the applicant is for promotion to
‘the post of chief p, .I,As the applicant's appointment
in the rank of sr.p. T.I, had not been ‘made regularised

'he can not claim the post of chief p.T.I..

8. Applica t has stated that as per the

i\ (}.A
AV

Circular of the Railway Board as a sC candic ate, he

should have been given the pre-selection coac.hing and
even though he asked for the same, this facility was not
provided to him, This point has been raised by the
applicant for the first time in his rejoinder.In his
Original Application he has not mentioned in this point

and therefore, the Respndents have not got any chance to

.reply for the same,Applicant has also not enclosed the

TR S Ay |
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Circular of the Railway Board which prbvides tor
pre-selection 'training.In View of the above, this point
is held to pe without any merit and the same is
. rejected,
9. .  In the result, in view of the discussions
made above, we find no merit in this Original Application
whic h is accordingly rejected but in the circumstances

- without any order as to Costs,

. P
oy g/,
(G. NARASIMHAM) V. SOMNAJES ) o0
MEMBER(JUDICIAL) 7 | VICE-CH A
'»!24.\ “1'“-' "-;"‘ {&\Il
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