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IN THE CEITRAL ADI4INISTRAVE TRI3UNAL 
OJTIYAcI( BCHaOJTCI(. - 

ORIGINAL APPLICA71ON N04 318OP1994, 
Oattack, this the lC4L dy of 

BIMAL KISMORE MISHRA 
AND 0 ThERS. 	 .... 	APPLI CAN IS. 

-.VERSUS. 

UNION OP INDIA & OThERS. 	 RPONDS. 

OR INSPJCONS 

whether it bereferrI to the Reporters or sot? 

Whether it be circi&1ati to all the 8enches of the 
Cøtri1 Administrative Tribual or not? No 

(G. NARASIMMAM) 	 iS&I SCM)>  
M "1B (JUDICIAL) 	 VIC E_CiJRM)N 

$ 



CJTRAL ADMII'IISPRA'VE TRIBUNAL 
CUTTA,CK ZINCHs aJTTAX. 

QRIGINAL APPLICALTON NO.318 OF 1904. 

cuttack, this the f C1 	day of 

CO RAMz 

THE HONJRABLE MR. SOMNMH SCM, VICE-CIiAII41iN 

A N D 
THE HONOURABLE MR. G.NIRASIMH24.MEMBER(JUDICIM). 

BIMAL KISHOR.E MISHRA, 
Ag& abc*at 70 yeats, 
S/o.L1ate Brundabafl Mislira, 
44, Forest Park, 
Bhubafleswac. 

	

14a). 	urnakata Misbra, 
S/o,late Bima1kisore pljshra, 
Resident of 44 Forest Park, 
Bubaneswar, DistsKhU1a. 

	

1(b). 	srikanta Mishra, 
S/o.late 3ira1kishore Mishra. 
sr.staff Casu1tant, 
INTEPA, 1O1,Ccnventi m Centre, 
Drive suit 527,LAS VEGAS, 
NEVADA,891 -09 USA. 

1 (C) 	sukanta Mishra, 
$/o.late Binalkisbore Mistira, 
Resident of 44 Forest Park, 
Bhubaneswat,Dist&I(UDia. 

	

1(d). 	MrsNiUrna Nanda(D/o.Late Bimalkistiote Mishra), 
/o.Sri 5.P.Nanda, Resident of Qr.N0.C-179. 

NALCO NAGAR, Dis tzMUgul. 

	

I(e). 	saskikanta t4ishza, 
Resident of 44 Forest Park, 
Btiubaneswar,Dist.Khurda. 	s APPLICAN. 

— VERSUS — 

1. 	Uaicn of India represented by the 
Secretary to Government of India, 
Ministry of persarnel,publiC 
Grievances and Pensicfls, 
Department of personnel & Training. 
North B1ck,Nø Dethi-1. 
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2 	State of Orissa represented by 
the Chi ef se  reta ry to Govt. of 
Oris&a,Orisaa Secretariat, 
At/POe Bhiibaneswar, Dietzl(k*zda. 

& R1PONDN. 

By the Applicants 	; m/s. M.Miathra.U.C.Pat*aik.?.K,Das, 
1voat..s. 

ay the gespcndcnts & Mr.K, C.Mohaflty, Government Pivccate 
for aespcndent No62. 

z Mr.U.B.MOh%apatra,Z4ditional standing 
Cctinsel(Central) for RespcndentNo.l. 

ORDER 

SOMNATh SCM, '/IC-CHAI RMAN $ 

In this Oriçinal Applicaticn,ulder section 19 of the 

ivi*i5trative TribuLIl$ ftct,1935, the applicant has prayed 

for quashing the order dated 04-09-1993, at Anncure..12 of the 

State Government rejecting the prayer of the Applicant for 

sanctioning the additional pay and the order dated 1102-1994 

of Government of India at Annexure-1* intimating that no 

appeal lies to Government of India against the order of the 

State Government under lAS pay Rules,1954.He has also prayed 

for a di rec U on to the State Government to sanc U on addi U onal. 

pay to the applicant as claimed is para 17 of the original 

Applicaticn for the pericxla he was appnted to hold additional 

posts alon,ith interest on delayed payment and to sanction 

the Consequential pessicnary benefits. 

2. 	Before prcce&ing further it has to be noted that 

during the pendency of this original Application, the 

Applica*t passed away and was substituted byhis sons and daughter1 
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APPlicaRt's case is that be was a direct recruit 

in the Isdisi Administrative Service with 1950 as the year 

of a1lotnt. While he was working as Additicaaj 

Develcpment C aemi $ si oner can Sec re ta ry to Government of 

Orissa in Planning and Coordiriaticn Department, he was 

posted as Additional Chief secretary in order dated 2.3.1980 

in additi cni to his cwx duties.Applica*t Joined the post of 

Additional Chief secretary,in additicn to his other post 

held by bin os 30.3.10 and conti*ed to Mold this post 

till 10.8.1981. From 11.8.1981 to 21.8.11, he was ca 

leave and on his return , he was again ze.posted as Addi. 

Chief secretary and Additional Development ConiDissioner 

C&M Secretary to Government in planning and Co.ordinaticn 

Departmes in order dated 16-.7-1983. at Anexure-2.trc* 

1.9.12, he was depited to the O.M.0 Alloys LbLahubaneswar 

as Chairman uader Rile .212(b) of the Orissa Service Ccde 

on foreign service terms and the post was declared eiivalent 

to the cadze post of Me1Tber,Bc,aI of Revenue in order dated 

3,9.12 at Annecure.3.App1icaat has stated that while 

be was on detaUc*, on f oreign service terms, he was also 

di ceC ted to hold the addjti cas]. charge of the post of Addi. 

Chief Secretary as also Additional Development Conntssicaer 

Ca Secretary to Government,plaanjng and Co.ordinatics Deptt, 

and order issued by the state Government to that effect on 

26.1.12 is at Mnexareuu4.Applica*t has stated that under 

Rile 	of the Indian Administrative Service (pay) Riles, 

1954, be is entitled to additiceal pay during the period 

he was appointed to bold two or three posts siiltaaecusly. 

He has also stated that according to Government order of 
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1978,additjc.nal pay for holding bo or more poets shcia].d 

be sanctioned only when the officer is relieved of his 

cazbined appcd*tment.Applica*t ,Bimal. Kishore Misbra was 

finally relieved of his coiEised appointment cm his 

superanr*zation on 314-1983.Applicant has stated that 

after su perannu a ti cii, he enqu I red f r on General Ad ni. Dept t. 

abcut sanctica of additional pay to kin and he was 

informed that his case woild be considered alonçwith some 

other lAS Officers. Bifflal Kishore Miebra, waited i for fcur 

years till he kae# that some other lAS Officers have already 

been paid their dues and his case has been over looked, 

and thereafter on 03-04.4987,he represented (Nnexure5) 

claiming additional pay. Mishra also sent two letters to 

Special Secretary to Government of Orissa. General Adran, 

Department at Annexure.-6 and 7.1ie received letter dated 

27.4.1991 (Aanexure..8) rejecting his prayer for Additinal 

Pay.Me thereafter, preferred an appeal cm 15-5..1991 to 

Central Government against the oLder,at Annexure-8. !his 

appeal which is at Mnexure-9 was sent under B.1le-16(iii) 

(a) & (b) of All India Services (Discipline and Appeal) 

iiles,1%9. His appeal was also forwazied to the Central 

Government by the State Government on 11-7-1991.Central 

Government remanded the matter to the state Government in 

their letter dated 5-9.-1991 (Annexure-lO) and the applicaat 

was di rec ted to pursue the matter with the s ta te Govern men t 

Government of India wrote a further letter in July,1993 

to the Chief secretary,advising early decision on the Cê$e 

of Shri Bimal Kishore Mishra.AppliCaflt has also stated that 
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thereafter he wrote several DO letters to the Chief secy, 

but withcut any result. Ultimately, in the im*ig*ed order 

dated 4.9u1993,*t Annexure-12,his Claim was rejected for 

being not admissible.Applicant,thereafter,submitted a 

further appeal to the Government of India, in his letter 

dated 15...914993,et Mnexure..13 and the Government of India 

in the impagned order dated 11-2-1994 at Annexure-14 

informed him that there is no provisios for appeal to 

the Government of Indiad under IAS(Pay) iiles. Thereafter, 

Applicant filed a further repreeentatLcn to Government of 

India on 19.2.1994. at Annexure..15 brinçing to the notice 

of the Government of India, the provisicms of Rule..16 

of All India services(Discipliue and Appeal) ia1es.1969 

pointing cut that against the order of the State Government 

rejecting his claim for additicmal pay, an appeal under 

the rules lies to the Government of India but he got no 

further. resposse. from Government of India.Applica*t 3imal 

Kishore Mishra,has stated that in accordance with 1le-9.3 

of IAS(Pay) Rules and ile-96 of orissa Service Cede,he is 

normally, entitled to edditional pay.Hehas also stated that 

in order dated 8.2.1995,several other officers similarly 

situated ,who had held the charge of morethan one post. 

have been alle,ed edditic*a1 pay of 20% subject to a limit 

of ai.3000/- but his case has been ignor&.Applicant has 

further stated that all the posts held by his were very 

senior posts under the State Governilkent and involved very 

respcmsible. heavy, cm erøis. sensitive and time-baind duties 

and the applicant discharged these duties to the entire 

satisfacticn of the State Government. Therefore, applicant 



has stated that he is entitled to the maxinum amcat of 

additiaal pay .admissiole under ile-96 of the orissa 

service Code namely 50% of the presumptivepay of which 

pta held additicnally.He has also stated that as per 

the Government of India decisicn,additjcna]. charge 

allcwance granted to a member of the All India service 

under ile-9-.3 of lAS Pay RLiles,shall be treated as pay 

and thereforeby depriving the additicnal pay,ke has been 

denied the consequential pensionaq benefits which also 

shjald be a1loed to him.In the c.ontect of the above facts, 

he has cone tap in this original Application with the prayers 

referred to earlier. 

Government of India, Respondent NO.1 has not filed 

any Corn t e r but has ad ojted the C cu.n te r fi 1. ed by the State 

Government. 

Government of Orissa ,ReSpondent N0.2 in his 

co.anter have cpposed the prayer of the applicant.It has 

been stated that the grievance of the npplicant.Bina].. 

lUshore Mishraare prior to 1-11-.1932.Therefore, this 

Tribunal, lack jurisdiction to entertain this appliaticn. 

sond1y,it has been urged that the claim of the applicant 

is for payment of additional pay for the period frin 

30.3..193e to 31-1-1933.For this he gave representation 

for the first time on 3-44937 which is mogethan foir 

years after his retirenent and his representation was 

rejented by the Government on 27-1991(Annexure..8),In 



yjq of this it has been claimed that the Original 

Application filed in 1994 is hit by limitaticn.It is 

also stated that subsequent order of the State Govt, 

dated 4.1949930 at MfleXlre.12, rej ectiag the applicant' $ 

claim can. not have the effect of emtending the period of 

limitation.Third]1y, it has been urged that the present 

Applicantsl(a) to 1(e) being the legal representatives 

of the deceased applicant,have no iccus standii for 

C ontinaace of the application seeking to enfoLVe a clam 

which had not been materialised and ziped to an enforceaole 

right against the State Government. On the questitxi of 

limitaticn,it has further been averred that the Applicant 

Bimal Kisklore Milhra, never enquired in the General Adan, 

Department for grant of Additional pay, after his superannuation 

on 31.1.1983 as has been alleged by hia.He was also not 

given any idea that his case will be considered alongwith 

other officers,It is stated that while Bimal jcisbore Mishra, 

was working as Nd1 ti cnal Devel opmettt Cairni ui or Cam 

Secretary to Government of Orissa in planning and Co- 

oination Departtt was drmiisg the pay of is.3,5OO/. 

which is above the superthie scale. He was appointed Adl. 

Chief secretary in P&S Department NotifiCation dated 

i' 2.3.1930(Mnexure.j/2/2) in addition to his own duties. 

subaequently,he was appointed as Chairman CMC A1]c,ys and 

was alloied to continue as Additional Chief secretary and 

Additional Devel opaent cinissier own secretary to 

planning and Co..ordination DeparbBent.It is further stated 

that granting of Additicnal pay to Officers of All India 
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Service for holding morethan ,e post, is governed by 

&i1e 9..(b) of IAS(pay)R.iles,1954 and i1e-96 of Orissa 

Service Ccde.It is stated that the Appointing Authorities 

have been delegated with ftll pozera 671theFi***(e Deptt., 

in their letter 3ated 14.10,1978 at Annexure2/4.Acco1ing 
for 

to the state Government,,'OffiCer$ of sWer Time scale 

holding morethan cne post, the mixim limit of iditicnal 

pay is 20% of grade pay subject to the limit that the 

pay and the addi ti cnal pay shaild not exceed b. 3O00/. per 

mnth.In the Selectien grade and Senior mLme Scale,linit 

of Mditicnal Pay is 20% subject to the caditicn that in 

the former Case, pay and additional pay together shld not 

exceed v.2,750/- and in the seccnd case b.2,450/-.It is 

stated that the Finance Department have agreed to grant 

additiial pay upto the level of super TLme Scale of 

lAS but they have not agreed for grant of additia1 pay 

at the level of officers getting b.3000/. and L3,500/-.It 

is further stated that nmOer of officers at the level of 

b,3000/... and is, 3 500/.. are holding morethan on e posts 

£ r cm time to time1 such arrangements are made on the Lu]. I. 

understanding and C cnsiderati cm that the duties of both 

the posts taken together are not arduo.is for an officer 

to discharge. It is stated that former dual charge of 

applicant was extanded for a peciid of two years and five 

mcnths.As such ,the additioca1 charge is tcbe treated 

as a regular arraageaent.A8 his additiaial charge 8CCeed$ a 

period of six mths, his claim for additiosal pay is not 



admissible. Respondents have referred to the viewes of the 

Finance Department and Law Department and have stated that 

under the orders of the then chief Minister, the applicant 

was not sanctioned the additional pay.It is further stated 

that in accordance with the instructions issued by the 

Government of India, on the representation filed Dy the 

Applicant, app1icants case was again examined in consul-

tatir,n with the L3W Department and the same was rejected. 

His appeal against that order to the G'wernment of India, 

was disposed of by the Government of India intimatinq the 

State Government and the Applicant that under I.A.S. (Pay) 

Rules,no appeal lies to the Government of Indira,against the 

order of the State Government.On the aoove grounds, the 

State Government have opposed the prayers of the applicant. 

6. 	Applicant in his rejoinder has mentioned that 

Government itself delayed giving a decision in the matter. 

He filed representation on 3.4.1987 and thereafter, lie has 

given a iate chart intimating the dates on which he had 

sent reminders and had met the successive Chief Secretaries 

and on getting the first order of rejection dated 27.4.1991, 

had again taken up the matter with the state Government and 

on getting the second order of rejection, with Government 

of India. In vi 	of this, it is stated that there is no 

delay or lapses on the part of the applicant and therefore, 

the State Government is estopped in laiaitg.,  any allegation 

regarding the alleged delay .It is further stated that the 

claim of the applicant, oethg a claim 	monetary terms 

his legal representatives have every right to continue in 

the Litigation.It is also stated that Ru1e96 of orissa Service 

Code is equally applicaole to officers getting the pay of 
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Rs.3OOo/ or Ps. 3500/- and in any case, the decisicn of the 

Government not to allo,, the benefit of Rule-96 to officers 

to that lev1 his violative of statutory rules.On the above 

grcunds, the applicant has reiterated his prayer in his 

rej oinder. 

	

7. 	we have heard Mr.M.Mishra,learned Counsel for the 

Applicdnt,Mr.K. C.Mohanty,i.earnea Government Advocate, for 

the Government of Orissa and Mr.U,3.Mohapatra,learned Addi. 

standing Counsel appearing for the Government of India and 

have also perused the records. 

	

9. 	In course of hearing,we had directed the learned 

Government Advocate Mr.K.C.M4anty,to fiie a copy of the 

decisii of the H'b1e Suprerie Crt in the case of P.C. 

WADHWA VRS. STATE of HARAYANA in Civil Appeal No, 1475/1972 

a copy of which was sent by the Government of India to the 

State Government in their letter dated 5.9.1991,at Annx-1O 

directing the State Government to csider the claim of the 

applicant in the light of this decisii.e had also directed 

the 1 earned G overnm efl t Ad vrc ate to s uomi t the file in which 

the claim of the deceased applicant was considered 3ecause 

ReS.NO.2,alcngwith the ccntet,had enclosed certain portions 

of the notesheet frr-in the file leaving out certain other 

porticns.Accordingly, learned Government Advocate,Mr.Mohanty, 

had filed these papers and we have taken note of the same, 

Learned Cnsel for the applicant has filed written note of 

argument and additional written note of argument,whjch have 

also been taken note of. 

9. 	The first point urged by respondent 2 is that the 

claim of the applicant has arisen prior to 1,11.1982 as 
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per his an averm1ts and under secticn-21 of the A. T.Act, 

1995, any applicatim relating to a grievance,which has 
preceding 

arisen beyond the Period of/three years from the date of 

functiming of the Tribunal would not be ordinarily 

entertainable by the Trihunal.Qn this ground,it is allecjed 

that the application is not maintainable. The Tribunal was 

establishei w.e.f. 1.11.1935.The claim of the applicant for 

additional pay is for the perid fran 30.3.1990 to 31.1.1933. 

Therefrre, a part of the perial of claim falls after 1.11,82. 

Moreover, his prayer was rejected in order dated 27.4.1991 

(Annexure_8) and again in order dated 4. .l993(Annx.12). 

Grievance of applicant must oe held to be arisen on his claim 

having been rejected and as these orders have cane after 

1.11.1932 the petiti.n is maintaina1e before this Tribunal, 

The second ground urged by learned Government 

Advocate is that the claim and the Original Application is 

barred by limitatiai.It has been submitted that the claim 

relates to the perird from 30.3.1990 to 31.1,1993 when the 

applicant superannuat&.He made his first representation 

only on 1.4-199 7 four years after his superarmuati cn. He 

sh1d have approached the TrioUnal within me and half 

years of the date of filing of the representation but he has 

filed this application only in 1994 and on this ground, the 

application should be rejected at the outset on the ground 

of limitation. 

It has been su3mitted, ai the other hand, Dy the 

teamed Counsel for the app1icnt that on the date of 

admission of this application i.e. on 27.5.1994 no question 

of limitation was ever raised and therefore, question of 

limitation can not oe raised at this stage.secondly,it has 
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been urged by learned CJflsei for the applic6at that 

according to the instructions of the Government of orissa, 

additional pay can Oe sancti -ned only after holding frnore 

than one post canes to an end. This has Oeen clearly 

mentioned in the circular dated 19,1O.l973 filed by the 

es pond en ts at Ann exu re-R/ 2/4 in w hi c h j t has been mentioned 

in the last sentence that additional pay should be sanctioned 

only when the period of such can4n& appointments is over, 

so that the time limits stipulat&,as mentioned above, are 

adhered to strictly. Applicant's counsel has stated that 

ho1dingcanDined appointment came to an end with the 

superannuation of the applicant an 31.1,1983. Thereafter, 

he approached the state Government personally several times 

and he had Deen told that his case is oeing considered.hen 

no action was taken in his case out such special pay was 

sanctioned to other officers,he filed a re esentiticn on 

34-1987. Thereafter,he had reminded the State Governauent 

repeatedly and the first order of rejection came only on 

27-4-1991 and the second order of rejection on 4-91993. 

It has oei stated that after the second order of rejection 

dated 4, 9,1993, the applicant filed this application on 

26-5-1994 and thus, the petition is within time, 

12. 	In support of his con ten ti on, 1 earned counsel for the 

Respondents has relied on Section 21 of the Limitation Act 

as also the decision of the H,rl'ble Supreme court in the 

case of RAM E H C HANDR.A S HARM A \7RS • UI) HAM SING H (AMAL reported 

in A.I.R. 19i9 Sc 3837. in the appeals oefore the Hrn'b1e 
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u pr n e C ou r t, In the above C as e, the order of pr au oti ai 

of Ramesh Chandra Sharma,was challenged before the Tribunal 

after expi ry of thzee years. The Sepresentatim of the applicant 

before the Hrp1  bie Sucrøne Cour'bqas rejected on 2. 7.1991 and 

he made another represeritaii pointing out the factual 

limitati an and it was urged before the Hn ole Suprene Court 

that the period of 1iinitatii sha.ild be counted not fran 

2nd July1991 but fran the date of rejecticn Os his seccd 

representaticn,}jrn' :Jle Suprene Court noted that the date of 

rejectir-n of the seccnd representati has not been menticned 

in the record.It was also held that no foundatiai has been 

led with regard to the explanation sought to be given for 

the delay and therefore, this point can not be urged Defore 

the H'ble Apex Court in appesl.n the above ground,it was 

held that the claim of the Respadents Udham singh Kamal 

allsed by the Tribunal is liaole to be rejected on the ground 

of limitaticn and accordingly the civil appeal was a1ied 

and the order of the Tribunal a1ling the original App1icatin 

was set aside on the ground that the Tribunal should not have 

entertained the applicaticn beyciid the period of limitaticn, 

13. 	we have ccnsidered the rival submissions of the counsel 

f or ooth sides on this point carefully. The admitted positicn 

bebleen the parties is that the applicant ceased to hold more 

than one post on his superannuation on 31,1,133 and he filed 

the first representatict cuily on 	4.198 Thus, there is a 

delay of four years cx' the part of the applicant to file 

representaticul before the State Government but we are not 

crflcerned here with the delay in filing representaiai Oy 

the applicant oefore the $cate GoVeUlm.eflt.We have to ccuisider 
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whether the present originalApplicatirri has been filed 

beymd the peri 	of limitatim. it has been urged by 

the learned Government ?1vrCate that when orders were not 

passed by the State Govt. m his representatim dated 

3-4-1987, the applicant should have approached the Tribunal 

within me year fr'in the pericd of six mmths frcn 3.4.1987 

as laid dwn under sectim 21 of the AT Act and therefore, 

the applicati.-n is oarred by limitaticn. In his rejoinder, 

the applicant has given a detailed date chart indicating 

carious rninders sent by him to the State Govt. lie had 

also indicated that he was given a persmal heuring oy the 

then Chief secretary,Government of Orissa on 2.9.1990. 

These averments of the applicant in his rejoinder, has no 

been denied by the Res mdents.M oreover, the S tate Govt. 

having entertained his representaticn And rejecting it 

cn 2. 7.1994,it can not be said that within a peri'd of 

me and half years frm, 3.4.1987 ,the original Applicatim 

should have been filed. This ccntenti-n,js therefore, reject.. 

14. 	Seccnd ground urged by learned Government ?dvccate 

i that repeated repres€nta:icns will not extend the pericd 

of limitaticn and when his representaticn was rejected 

in order dated 27,4.191,11e should have approached the 

Tri3unal within one year of that and entertainment of sane 

of suosequent rei..resentaticcis of the applicant by the 

State Govt. and suSequent order of rejecticxi dated 4.9.1993, 

would not extend the perirx of limitat.tcci. This cmtentim, 

i wholly without any merit oecause immediately m receijt 

of the or dated 27.4.1991 (Annx.B) ,rejecting his 

represencaticn by the StaLe Govt. the petitimer filed an 

appeal to the Government of India on 15,5,1991(Annx.9). 
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It is  relevant to note at this stage that such aip, appeal 

lies under clause(iii) of Rules 16 of All India Services 

(Discipline and Appc-a1)iiles,1969 which is quoted bel 

111.6. Orders against which lies - Subject to the 
provisicns of Ru115 and the explanatins to 
Rule 6, a member of the service may prefer an 
appeal the Central Government against all or any 
of the fo1ling orders,namely; 

(i) xx 	xx.; 

(ii)xx 	xx; 

(lii) an order of a State Government which 

(a) denies or varies to his disadvantage 
his pay,a1ja;ances or other caidjtjais 
of service as regulated by rules 
applicaole to him: or 

(b)interprets to his disadvantage the 
provisiis of any such rule. 11. 

From the above, it is clear that against an order of the 

State Government which denies to a member of a service to 

his disadvantage his pay,allqances or other conditicns  

of service as regulated by rules applicaole tohim o 

interprets to his disadvantage the provisi'ns of any such 

rule, an appeal will lie to the Central Government.It is 

also fto be noted that under explanati a to these rules, 

M ein er of service for the pu r pose of this ru 1 e, includes 

a perscti who has Ceased to oe a memoer of service. In 

respcnse to his representatjcn,Government of India in their 

letter dated 5.9.1991 (Anrix.].0) remanded the matter to the 

State Government and mentied that questicxl of grant of 

additicnal pay during the pericd, the applicant held the 

post of chairman,ic Alloys Limited,Orissa will have to be 

examined by the State Government in the light of the Supreme 

Cr1rts decisirn in the case of p O.adhwa (supra) . Thereafter, 
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Government of India sent another rninder to the Chief 

secretary with copy to the applicant in July,1993  in which 

the Chief Secretary was advised to decide the matter 

expedi ti ctis 1. y • I t was also mentioned that an early deci si cii 

in the matter wcAlld enable the applicnnt to seek legal 

remdies in the matter in his case.It is only after the 

letter in July,1993 from the Government of India, the 

order dated 4.9.1993 rejecting his claimwas issued.prj 

the above, it is clear that imiltediately,  after the rej ecti cii 

of the representati 	dated 27.4.1991,the applicanted, 

not have approached the Tribunal with.it exhaustthg the 

statutory remedy of filing the appeal before the Uriicn 

Government and the order dated 4. 9. 93 came as a result 

of the directicn of the Govt.of India to the State Govt. 

that the applicant's grievance to be cczsidered in the 

light of the jci'ble Apex Court's decisicn in the case of p•  

adhwa(supra),In view of this, it is clear that in this 

case limitien will, run only from 4. 9.1993 when the matter was 

xamin& by the state Govt. apparently in the light of the 

decisicn of the Hn'ble supreme Crt referred to above 

and the claim of the applicant was rejected. Moreover,lt 

is also to be reiterated that the applicant in this case, 

has asked that on the basis of the additicnal pay granted 

to him his pensicnary benefits should also be increased 

and this oeung his pensicnary claim is a ccntthuing cause 

of acticn and therefore,it can not be held that the 

application is beyad limitatiai. In the Case of RC Sharma 

(supra) decided by the H'ble supreme court, the petit! ner 

before them, had challenged the pranoticn given to the 
the explanation for th 

ReSPCflclefltS and the iip'ble supreme court held thatdelay of 

three years in filing the petiticfl can not oe entertained by the 
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Hcfl3le Suprne Cirt,as no fo.indaticn thereof was led 

oef ore the Tribunal. The facts of that case was eitirely 

different. tj arfled Goverflmt Advocate relied on the 

decisicn of the Hble surne Cirt in the case of 

GAINSINGH MANN VRS, F&JNJAB HIGH COURT reported in AIR 

1960 Sc 1892.In this case, the Hon'ble Suprene Cj.1rt 

noted that the petition was filed aocLlt 11 years frcjn 

the date on which prcinotir.ns were claimed.It was held 

that such inordinate delay cciild not be overlooked on 

the grcund that the applicant was making successive 

representation to the Department .In the present case, 

before US,after rejecting his representaticnira 

Aflnexure-8, the applicant had filed a statutory a-pea1 

;Def ore the Union GVt. as required under the rules and 

at the di rec U on of the Un on Qoverflrnen tat Ann exu re-lO, 

and Ii, the matter was aparently reexamined and his 

representation was again rejected in order dated 4.9.1993. 

tiis is not a case where he had filed successive represtation 

for the purpose of extending the eried of limitaticn.In viez 

of this, it is held that that the Gairisiflgh's case is clearly 

distinguishable and not appliC')le to the facts of this 

case so also the case of Ramesh Chandra Shatma(supra), 

In the light of our discussions above, we hold that this 

original Application is within the penal of limitation 

having been filed within a penal of feq 	months after the 

final O2!:U rif rejection dat€d 4.9.1. 993. 

15. The third qrourid urged by le.:n& Government Advocate 

is thit the ap1icant having passed away on 22.3.1994,it is 

not open f or his 1 eg a 1 eep r es en tati yes , his s on s and daughter 

to maintain this ori'jiIial Appii;itirn. I'hi> ha5 oeen stucu1y 
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opted by learned Cnse1 for the applicsnt who has submitted 

that 1 egal r epr es en ta ti yes of the Or1 gin a 1. AppI Ic ati az Can 

pursue this oigina1 Applicat:cn,In supp-rt of his contention, 

learned coinsel for the applicant hds relied on the fo1liing 

decisions; 

RAMESHWAR MANJFII THROUGH HIS SON LKFffRAM MANJFiI 
VRS.MANAGgiET OF SANGRAMGARH COLLI ERY AND OTHERS 
reported in AIR 1994 SUPR1E COURT 1176. 

CIN 	BANK OF INDIA VRS. PRIDILJ OFFICER 
CENITLAL GOVEMmJ T INJS TRIAL IRIBUNAL (JM 
LABOUR COURT AND O]}ERS r.eported in 1996(3) 
SIJR 557. 

We have gone thrcu.gh  these decisicns,SuoStitUticxi of legal 

representatives of the Original Application was a1l:ed in 

order dated 15.11,1994 on MA No.637 of 1994. The claim of 

the petitiner in this cae is a monetary claim and it is 

in the nature of property and therefore, on his death the 

claim is main tai nab]. e by his 1 egal rep r es en tati yes. rhi s 

n enti on of learned Government Adva e, is therefore, 

held to be w1thcL any merit and 	is rejected. 

16. 	Before cxnin; to ch€ merits 	of this Odse, 	it:cuid 

V~_e 
be necessary to refer to the statutory pDuvisions relevant 

to the present cae.Ru1e...9 of Indian Administrave Service 

(pay) Rules,1954 deals that pay, of mnbers of the se vice 

aLioloted to hold more than one post. The relevant rule i 

quoted oe1i; 

49B PA OF M13ES OF IE SERVICE APPOINTED 
TO HOLD MORE fl-iAN ONE POST- 1te grant of 
additional pay to a meIfl3er of the service 
appointed to hold more than one post simultaneis1y 
shall oe regulat&; 

(a) 	in the cse of •e men)er of the service 
service in connection with the affairs 
of the Union,by the rules, rul*iclis 
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and orders applica to officers of the 
Central Services Class I; 

(b) in the case of a member of the service 
serving in cnectios with the affairs 
of a S tate, by the ru 1 es, r eOu 1 a ti s and 
orders app1ica.1e to officers of State 
Civil Services Class-Is', 

The admitted positicn is that during the relevant time 

for which the applicant had asked for addtirial pay he 

was serving in ccnnection with the affairs of a State 

Gvt and therefore, under RU1e9B grant of additional 

pay to him shall be regulated by Rules regu.Latias and  

orders applicable to officers of State cii1 Services 

Class..I. Itie relevant provisii is ru1e 96 of O rlSSd Service 

Ccx:Ie which is quoted beici'; 

96. The pay of a Government servant appointed 
by the State Government to hold suostantively 
as a taporary measure or to officiate in o or 
more independent posts at ose time shall be 
regulated as folls:- 

The highest pay t-i which he wa.ild be entitled 
if his appoinnent to cfle of the posts stood alcne, 
may be drawn ai acc1nt of his tenure of that post. 

For each other post he may draw such reasosable 
pay, in no case exceeding half the presumptive pay 
(e<cluding overseas pay) of the post,as the State 
Goverflmen t may fix; and 

if a canpensatory alUjance is attached to 
one or mre of the posts he may draw such cctnpensatory 
allwance as the state G-verrlment may fix, provided 
that such al1jzance shall not exceed the total of the 
ccmpensatory allwarices attached to all the posts. 

17. 	Applicant's case is that during the period fran 

30.3.1930 to 31.1.1983 he held the charge of two posts. 

From 30.3.1980  to 31.8.1962 baring the period from 11.3.1981 

to 20.3.1981,when he was on earned leave and he held the 

charge of three posts fran 1.9.1932 to 31.1.1983.Respcndent 
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2 in his counter, at pag6 has mentioned that leevinc 

s1de the period of earned leave from 30.3.1980 to 31.8,324 

the 5U)stAfltiVe appointment of the applicant was Addition? 

enC Secretary to GovernmEnt in P&C Department 

and the additional appointment 	was additional Chicf 

secretary, ror the period from 1.9.1932 to 31. 3. 198 3, hi s 

suostafitive appointment was Chairman,OMC Alloys Ltd. and 

additional appointment were Additional Chief Secretary, an d  

Additional Development corflmi ssion e r and S ec retary t 

'Government P&C Department. Respondents have stated that 

case was considered by the Finance Departmt and Law 

Department who have advised against sanctioning of acL'it:L''ial. 

pay to the applicant for the abOve period.It is also stat 

that the cas of the applicant is sc.iare1y covered by thE' 

decision of the Hm'Ole 5upre court in the case of ix 

suri Vrs. Union of India reported in 1979 AISLJ page 534 and 

according to this decision, the applicant is not entitled to 

the additional pay.Before going into the grounds on wh1c' the 

Claim has not been agreed to by the Law Dpartment and ta 

Finance Departhi&lt of the State of Crissa, the decision of thE 

i-:n'ble Suprne Court in the case of DD suni(supra)will have 

to DC referred. to.In that case, the Petitioner DD Sun who was 

an officer of Orissa cadre asked for additional pay for U,­

i-)eriod from 11. 9.1961 to 23.12.1963 during which he was wici 

in Govt.of India and hl d dual charge of the posts of Sai 

Commissioner and iL) IHindustan sai t Lcd. with headqua rtars t. 

Jaipur,jsthan.The claim of additional ay of DD Sun related 

to the period from Septeier,l'61 to jeCeliE)er,63.At that time 

a'le-93 of lAS Pay Rules cpaoted by us earlier had not come into 

for-- as ale-9. was inse 	iia 	03.10.1975.  2cty  



In view of this, HoflDle Suprie Ccurt held in DD Sun's case 

that after Coming into force of Indian Administrative Service 

(Pay)les, FRSR-49 applica1e to officers of Central Services 

Class-Iceased to apply to him. In the present case, appi icant 

was working in connection with affairs of the State Govt.and 

the peri1 for which he has Claimed additional pay is from 

MarCh,.O to January,1963 by which time, RUt9B had cane 

into force.obvis1y, therefore, DD Sun's case is not 

applicable in the case of the appIicint.Moreover, in DD 

Surils, case provisions of le..96 of Orissa Service Ce wasnot 

considered as the applicant 1)0 suri was working in connection 

with the affàis of Union Goverflrnent.In view of this, it is 

Clear that the claim of the applicant can not be rejected on 

the •asis of the decision of the Jj,,ri'ble Suprene Cc'.irt in 

the case of 1)1) suni(supra), 

is. 	Caning to the grctinds on which his claim has been 

rejected, the State Govt,in their ca.inter have merely 

indicated 	that according to .1le.96 of onissa Service 

C d e, app am tin g auth on ti es have been del ega ted with nil 1 

pagers to the effect that if the period of additional appnent 

Z~~tn 	is n at 1 es s than one mon th and n at m nr e than six mm ths, 

they can sanction additirnal pay to the oLficers Concerned 

and for any penici which is more than six months finance 

Deptt. clearance is necessary. They have also stated that 

the matter was referred to the Fiance and Law Deptts. and they 

have advised against ailaqing the claim of the applicant 1hey 

have also enclosed the nottngs of the Finance and 1aw Deptts. 

As earlier noted,we had called for the file and seen the entire 

natings in the file as also the orders thereon From the notesheet 



at pages-80 to 83 of the file,we find that the Law Deptt. 

took the view that the case of the present applicant 

beore us is fully Covered by the decision of the 1-Ion' ble 

supreme Court in the case of ix suri(supra).we have already 

pointed out that the decision in DD Suris Case was made 

prior to coming into force of Rule-93 of lAS Pay Rules which 

W8S inserted by Notification dated 3.1C.1975.In viEw of 

this We are not prepared to accept the stand of the State 

Govt. that the case of applicant is covered by the decision 

of the Hofl'ble Supreme Oourt in DD sun's case.i-  iolding of 

dual charge by tr Suri was from Septem3er,1961 to 

DeCernoer,1963.11e 93 of Pay ules came into force on 3.10. 

1975 and this contention can not therefore be accepted. 

	

19, 	 we find from 8nnexur10 to the O.A. that in 

this letter dated 5-9-1991 the Department of Personnel, 

N/ jeihi advised to the chief Secretary GZ)vt.of Onissa 

that ouestion of granting of additional pay during the 

perid the applicant hold the post of Chairman OMC Alloys 

Ttd.,havertoie examinin the light of the decision o 

	

he 	H0fl'ble Sc in the case of P.C. wad 	of 

this decision is at page 176 of this file. This decision 

relates to sanction of deputation allowance,There the 

picant who was an is Officer was sent on depitaticn 

Harayana State Electricity 3oard and the qu-stiOn of 

iis entitlem&it to get deputation allowance was Considered. 

10 the prest ease deputatiOn allowance is not a matter 

in vii of this the PC wadha 'S  case is of no 

:LLYT) .i.iher of the 	parties oefore us. we have already 

	

: 	 rrsentati0 of apjicnt was initially 
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rejected by the State GOVt.in  their order dated 27. 4. 91 

at Annexure-8.0n a reference to the corresponding not 

sheet in the file,we find that the then Chief Secretary 

in his note dated 26. 3.1991 had mentioned that ordinarily 

the applicant would have oeen ethtitled to additional pay 

not exCeeding 20% of his presumptive pay pay for a period 

of six months only and with the Concurrence of the GDvt. 

of India, he would have been entitled to such additioa1 

pay beyond  six months for a period of 12 months.It  has 

been further recorded by the thChief Secretary that there 

is a convention in the State GOVt. that officers of the 

rank above the Super time Scale will not get additional 

pay for holding additional post and on that jasis a large 

number of Cases have been rejected earlier and therefore, 

the then Chief Secretary advised rejection of the 

applicant's rePresentation,hihhaving accepted by the 

Governmit,the order at Annexure-8 was issued.The matter 

was again reexami:ied on receipt of GOvt.of India' s letter 

and the matter went to the Chief Secretary on 1.6,1992. 

There again the sucCeeding Chief Secretary made the following 

orders: 

is not as if the TAadhwa case is totally 
inapplicaole to Shri Mishra's claim.It is 
true that the Supreme court's judgment 
is about entitlement of deputation allowance 
but it wouLd not be difficult to take 

vii that while Shri Mishra is not entitled 
to additional pay,he would be entitled to 
deputation allowance.hat really stands in 
the way is the Long standing convention that 
when Officers of the supertime scale and above 
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have been deputed to a pulic undertaking and 
have also oeen allowed to hold duty posts i 
the State vernment, they have not been 
given any additional pay or deputation allowance. 
If a departure is Made in the present case, 
we will have to oreak this convention and 
allow such claims from a numoer of officers. 
The matter may, therefore, rest 

Sd/-chief Secretary 
1.6.1992 16. 

20. 	 Froth the above, it is clear that the case 

of applicant was rejected on the ground that for officers 

of Super Time scale and above,no additional pay Or deputation 

allowance is granted even when they are made to hold more 

than one posts, it is clear therefore, that the case 

of appl icant was rejected because of convention which is 

stated to be followed in the matter.this stand Can not 

oe accepted because the appLicant has enclosed at 

Annevurel7 an order dated 3.2.195wiich has ooviously been 

issued rrn.ich prior to the order of the then hi 	secretary 
of Super Tithe scale 

extracted by us aoove,in which a 'arge numoer of officers,/ 

have been allowed 20% of the Grade pay as additional pay 

subject to the condition that their pay and additional 

pay 	shall not exceed Rs.00/-,From this it is 	clear 

that this order which has also been concurred by the Filance 

Department and has not been denied by the Respondents it 

their counter has been passed giving additional pay to 

officers of Super Time scale for holding morethan one post. 

In 	view of this, it can not be held that there is such an 

inflexible convention in the State Govt.in not giving 

the officers of super Time scale and above, the additional 

pay which is provided uncle r the Rul eS for holding mor ethan one 
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post. 

The next point to be considered is even if it is 

taken for argument sake that there is such a Convention, 

whethr such convention/practise can be given effect to in 

the face of statutory rules.Learned counsel for the 

petitioner has relied on a large nu[re of decisions in 

course of his submission as also in his written note of 

argument, on this point.It is not necessary to refer to 

all these decisions. It is oJviOus that State GOvt.can not 
not 

follow a practice which isinconfirmity with the statutory 

mles.In the instant case, Sule-9B of IA3 pay  Rules and Rule.-

96 of Orissa Service Code are statutory in nature and 

there Can not oe a Convention or pratiCe in the State 

Govt.not to follow the statutory mles/provisions.The 

practice is all the more tobe deprecated because this has 

the effect of denyinc  an employee the nancia1 eneflts, 

'hich 	he is entitled to under the statutory mles.In vi 

of the aoove,we hold that the applicant is entitled to the 

additional pay under -rule-93 of the is Pay Rules and RUle-96 

of the Orissa  Service Code. The No btders of the State 

Government rej ecting his re,resentations are accordingly 

au ash ei. 

The nt point which arises for consideration 

is what relief the applicant is entitled to. Rule96 of 

the Orissa Service Code provides for fixation of additional 

pay by the State Govt. for each of the additional post 

held by an officer but such additional pay shall in no Case 

exceed the half of the presurrrtive pay qDf the pOSt hei 	by 

him by way of additional charge. Applicant has stated that 
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as the post held oy him by way of additional charge carried 

heavy and onerous restonsiDi1ities,he should oe allowed the 

maximum itmit permissiole under the Rules i.e. 50% of the 

presumtive pay of the additional post, From the file 

Itself we find that at several stages,it was stated that 

he is entitled to 20% of his grade pay as additional pay 

but this has not been allowed because of the convention/ 

practice 	which we have already dealt WiLh.10 vieW  

of this,we direct that the applicant will be entitled to 

20% of his grade pay as additional pay for all the 
to g e th et 

additional poscs/held by him during the aforesaid period, 

subject to the condition that his grade pay plus additional 

pay should not exceed R5.4000/- per month.10 the ±ile, a 

point has oeefl raised that GOvt.of India clearance has not 

Ocen ootained for allowing the aLicant to Continue to hold 

the charge of morethan One post beyond six months but 

for that reason the applicant can not be made to suffer and 

therefore,we direct tha the additional pay as directed by 

us shall e paid to the apLJlicnt for the entire period during 

which he held charge of morethan one post, This should be done 

in a period of sixty days from the date of receipt of a 

coy of this order. 

The nt prayer of appLicant is that his 

:siOfl3ry entitlement should be accordingly revised. 

)epartmeflt of ecsOnnel and administrative Reforms in their 

letter dated 16.2.1973 have laid down that additional 

ha rge allowance granted to a memo er of All India Service 

r RUle-9--3 of lAS Pay Rules should be treated as pay 

purpose of calculation of pension.The gist of 



-27 

of the circular has been print& at page 324 of Mishra's puolica- 

tion of 	All Iria Services MaRual  (3rd edition).pm this 

it is clear that the ap.Licdnt is entitled to have his 

pensionary entitlements recalculated on the oasis of the 

additional pay ordered to be paid oy us aoove.we direct 

that the pensioflary entitlement of the apticant from 

the date of his superannuation till his death should be 

calculated as per the rules within a j,.eriod of another 90 

days from the date of expiry of the pedoi earlier indicated 

by us and 	paid to the legal heirs 

24. 	 In the resiiil, theretore, th terms of the 

observations and directions made above, the Original 

Application is allowed.NO Costs. 

G. NARASINHAM) 
MEMB ER(JUDI CI AL) 

S, 	III S 

CERfOj. 

KNM/2M. 


