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CENTRAL ADMINISTRATIVE TRIBUNAL
CU TTACK BENCH3 CU TTACK.

QORI GINAL APPLICATION NO, 318 OF 1994,
Cuttack, this the {qy,._ day of CChelev 2sw

CORAM;

THE HONOURABLE MR, SOMNATH SOM, VICE-CHALRMAN
AND
THE HONOURABLE MR, G, NARASIMHAM,MEMB ER(JUDICIAL) .

BIMAL KISHORE MISHRA,

Aged about 70 years, ,
s/o.Late Brundaban Mishra,
44, rorest Park,
Bhubaneswar,

1{a), Umakanta Mishrs,
8/0.late Bimalkishore Mishra,
Residemt of 44 Forest Park,
Bhubaneswar, DistiKhupda,

1(b). srikanta Mishra,
s/0.late Bimalkishore Mishra,
sr.staff Camsultant,
INTEPA,l0l,Coanventicn CeRtre,
Drive suit 527,LAS VEGAS,
NEVADA,89 =09 USA,

1(e). sekanta Mishra,
s/o.late Bimalkishore Mishra,
Resident of 44 Forest Park,
Bhubaneswar, DistiKhuda,

1(d). Mrs.Nilima Nanda(D/o.Late Bimalkishore Mishra),
w/o0.8ri S,P,Nanda, Resident of Qr.No.C=179,
NALCO NAGAR,Dist;Amugul,

1(e). sashikanta Mishkra,
" Resident of 44 rorest Park,

Bhubaneswar,Dist. Khurda, s APPLICANTS,

- VERSUS -

: [ Union of India represented by the
Secretary to Govemnment of India,
Ministry of Perscnel,public
Grievances and Pensions,
Department ef Persomnel & Traiming,
North Bleck, New Delhi-l,
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2, State of Orissa represented by
the Chief secretary to Govt., of
Orissa,0rissa secretariat,
At/POs Bhubaneswar,Distskhurda,

8 RESPONDENIS,

By the aApplicants ; M/s. M,Mishra,u,C,Patmaik,P,K,Das,
i : Advecates,

By the Respoadents § Mr.K,C,Mchamty, Govemment Advccate
for Respandert No, 2,

3 M:.U.E.Mdaapatxa.bdditional Standing
Ccaunsel (Central) for Respandent No,1l,
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MR, SOMNATH SOM, VICE-CHAI RMAN3

In this original Applicatiom,emder sectin 19 of the

Admiuistutive Tribumals Act, 1935, the applicant has prayed
for quashing the order dated 04-09-1993, at Annexure-12 of the
State Govermmment rejecting the prayer of the Applicamt for
sancti cning the additi mal pay and the order dated 11-02-1994
of Govermmemt of India at Annexure-l% imtimating that mo
appeal lies to Govemment of India against the order of the
State Govemnent umder IAS Pay Rules,1954.He has alsc prayed
for a direction to the state Govemment to sanction addi ticnal
pay to the applicant as claimed im para 17 of the Original &
Applicaﬁm for the pericds he was appcainted to hold additiomal
s:\@" posts: alcongwith interest om delayed pay-en‘t and to sanctiom

the cansequential pemsimary benefits.

2, Before proceeding fux:ther it has to be noted that
during the pendency of this Origimnal Applicaticn, the
Applicatt passed away and was substituted byhis sons amd daughter,
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3. Applicant'y case is that he was a direct recmuit

in the Indian Administrative Service with 1950 as the Year
of allotment, while he was working as Additiomal

Devel cpment Commissicner cum Secretary to Govemment of
Orissa in plannimg and Co-ordinati m Department, he was
posted as Additicmal Chief Secretary in order dated 26.3,190
in additiom: to his ovm duties.Applicant joined the post of
Additional Chief secretary,im additiom to his other post
held by him o 30,3,1980 amd contimwed to hold thiés post
till 10,8.,1981. From 11,8,1581 to 21,8,1981, he was o

leave amd on his retum , he was again re-posted as addl.
Chief Secretary amd additicmal Devel opment Commissicmer

Cum seCretary to Govemmeat in Plamnimg amd Co-ordinatiom
Departmeat in order dated 16-7-191 at Annexure-2, Prom
1.9.1982, he was deputed to the 0,M,C Allcys Lti.Bhubaneswar
as Chairmam umder mule =212(b) of the orissa Service Code

on foreign service terms and the post was declared equivalent
to the cadre post of Menber,Board of Revemue in order dated
3.9.1982 at Anniamre-?o.luppucat has stated that while

he was om deputatiomr, m foreign service eéms.‘ he was also
directed to hold the additicmal charge of the post of Addl,
Chief secretary as also aAdditi cmal Devel cpmeat Comndssimer
Cam 3ecretary to Govermamemt,Plamning and Co-ordimatiom peptt,
and order issued by the state Govermmemt to that effect cm
26,8,1982 is at Annexure-4,Applicant has stated that undver
Rile 9-B of the Imdian Administrative service (Pay) Rules,
1954, he is entitled to additicnal pay during the period

he was appointed to hold two or three posts simultamecusly,

He has also stated that according to Govemmemt order of
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1978.additicnal pay Ifoz holding two br more posts should
be sanctimed mly whem the officer is relieved of his
coubihed appaistment,Applicamt ,Bimal Kishore Mishra was
fimally relieved of his combimed appcintnwt cn his
superanmuation o 31-1-1933.App11cam£ has stated that
after superannuation, he eaquired f:onvGeneral Admn, Deptt.
abait sanctiom of additional pay to him and he was
informed that his case wauld be considered alongwith some
other IAs officers, Bimal Kishore Mishra, waited- for four
years till he kmewv that some other IAS Officers have already
been paid their dues and his case has beem over looked,
and thereafter om 03-04-1987,hke represented (Amnexure-S)
claiming additicnal pay. Mishra alsoc seat two letters to
Special seCretary to Govemment of Orissa, Gemeral Admm,
Department at Annexures-6 amd 7,.He recelved letter dated
27,4.1991 (Amnexure-8) rejecting his prayer for Additimal
Pay.He thereafter.' preferred an appeal om 15-5-1991 to
Central Government against the order,at Annexure-8, This
appeal which is at Annexure-S was sent umder Rule-16 (iii)
(a) & (b) of All India Services (Discipline and Appeal)
Riles,1969, His'appeal was also fomwapled to the Central
Govemment by the state Goveinment A 1ll-7=199],.Central
Governmemt remanded the matter to the State Govemment in
thelr letter dated 5«5-1991 (Annexure-10) and the applicamt
was directed to pursue the matter with the State Govemment,
Govermment of India wrote a further letter in July,1993

to the Chief secretary,advising early decisim on the case

of shri Bimal Kishore Mishra.Applicant has also stated that
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thereafter he wrote several DO letters to the Chief secy,
but withaut amy result, Ultimately, ir the impugmed order
dated 4-5-1993,at Annexure-12,his claim was rejected for
being not admissible,Applicant, thereafter, submi tted i
further appeal to the Govemment of Igdia,in his letter
dated 15-9-1993,at Annexure-13 and the Governmeat of Imdia
in the impugned order dated 11-2-1994,at Annexure-l4
informed him that there is mo provision for appeal to
the Govermnmert of India,under IAS(Pay) rules. Thereafter,
Applicamt filed a further representatiom to Govemmert of
India m 19,2,1994,at Annexure-15 bringing to the motice
of the dovemment of India, the provisions of rule-16
of All Ipndia services(Discipline and Appeal) Rules,1969
pointing aut that against the order of the State Govemment
rejecting his claim for additiocnal pay, an appeal umder
the rules lies to the Govemment of India but he got no
further respomse, from Govemment of India,Applicamt Biwmal
Kishore Mishra. has stated that in accordamce with rRule-9-B

of IAs(ray)Rules amd Rale-96 of Orissa Service Cade he is

normally, entitled to additional pay.Hehas also stated that
in order dated 8.2,1985, several other officers similarly
situated ,who had held the charge of morethan e post,
have been alloved additional pay of 20% subject to a limit
of B,3000/- but his case has been igmored.Applicant has
further stated that all the posts held by him were very
senior posts umder the sState Govemment and involved very
respcasible, keavy, cnercus, sensitive and time-bcund duties
and the applicant discharged these duties to the emtire

satisfaction of the state Governmemt, Therefore, appl icant
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has stated that he is entitled to the maximum amcumt of
additional pay admissible under Rile-9 of the o_:issa
~Service Cole namely 50% of the presumptiwe -pay of which
posts held additionally.He has also stated that as per
the Govemment of India decisicn,’additialal charge
allovanCe granted to a member of the All India service
under Rule-5-B of IAS Pay Rules, shall be treated as pay
and therefore, by depriviag the aﬂditimal pay,he has been
denied the comsequential pensicnary benefits which also
shauld be allaved to him,In the context of the above facts,
he has come up in this origimal Application with the prayers

referxed to earlieg,

4, Govemment of India, Respordent No.1l has not filed
any Counter but has adopted the counter filed by the étate

Govemmen t,

Se Govemmeat of Orissa ,Respomdent No.2 in his
counter have opposed the prayer of the applicant,I+ has
been stated that the grievance of the Bpplicant,Bimal
Kishore Mishra, arose prior to 1-11-1982, Therefore, this
Tribumal lack jurisdiction to entertaim this application,
secondly,it has been urged that the claim of the applicant
is for payment of additional pay for the periad fran
g‘\m | 30«3-1988 to 31-1-1983,For this he gave rep:esentati'on
for the fitst time on 3-4-1987 which is morethan four
years after his retirement and his representation was

rejected by the Government on 27-4-1991 (Aanexure-8) ,Ia

ot st
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view of this it has been claimed that the Original

Application filed in 1994 is hit by limitation.I¢ is

also stated that subsequent order of the State Govt,
dated 4-9-1993,at Annexure-12,rejecting the applicant's
claim can not have the eff:’actv of extending the period of
limitation, Thidly, it has been urged that the present‘
Applicantsl (a) to 1l(e) beimg the legal representatives

of the deceased applicant, have no locus standii for
continvamce of the applicatim seeking to enforce a claim
which had not been maﬁe:ialiaed and riped to an enforceadble
right against the state Govemment, On the question of
limitation,it has further beem averred that the AaApplicant
Bimal Kishore Mishra, never eaquired in the General Adma,

Depactment for grant of Additional Pay,after his superannuation

“oR 31,1,1983 as has been alleged by him,He was also not

given any idea that his case will be considered alongwith
other officers.It is stated that while Bimal Kishore Mishra,

was working as Additional pevel opment Commissicmer Cum

Secretary to Governmemt of Orissa im Plamnimg and Co-
ordination Department was drawing the pay of .3, 500/-
which is above the Supertime scale, He was appoimted Addl,
Chief secretary in P& Department Notification dated
26,3,190 (Mmnexure~-R/2/2) in addition to his awn duties,
Subseguently,he Was appointed as Chairman OMC Alloys and
was alloved to continue as Additional Chief Secretary and
additional pDevelopment Commissicmer cum secretary to
plasning and Co-ordination Department.It is further stated
that granting of Additimal Pay to officers of All India
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service for holdimg morethan one post, is govemed by

mile 9-B(b) of IAS(Pay)Rules,1954 and Rule-36 of Orissa
Service Code,It is stated that the Appainting Authorities
have been delegated with full povers By’ the PimafGe Deptt,
in' their letter dated 14,10,1978 at Annexu re—R/Z/&.A&comiag
to the state Govemmgé, /officers of super Time scCale
holding morethan e post, the miximum limit of Additional
pay is 20% of grade pay subject to the limit that the

pay amd the additional pay should not exceed B.3000/- per
month,In the Selection grade and Senior Time Scale,limit
of Additional Pay is 20% subject to the condition that in
the former case,pay amd additional pay together sha.\ld' not
excCeed B.2, 750/- and in the secomd case B.2,450/-,It is
stated that the FinanCe Department have agreed to graat
additional pay upto the level of Super Time SCale of

IAS but they have not agreed for grant of addiﬁonai pay

‘at the level of officers gettimg s, 3000/~ amd M, 3, 500/=.1¢t

is further stated that number of officers at the level of
&, 3000/- and k,3,500/~ are holding morethan cme posts

from time to time,Such arrangements are made on the full

understanding and cmsideration that the duties of both

the posts taken together are not arducas for an officer.

to discharge, It is stated that former dual charge of
applicant was extended for a perind of two years and five
mon ths, As such , the additional charge is tobe treated

as a regular arramgement,As bhis additional chazge elCeeds a

pericd of six moaths, his claim for additional pay is mot
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admissible, Respondents have referred to the vieweS of the

Finance Department and Law Department and have stated that
under the Qrders of the then cChief Minister, the applicant
was not sanctinoned the additional pay.It is further stated
that in accordance with the instructions issued by the
Government of India, on the representation filed by the
Applicant, applicant's case was again examined in consule
tation with the Law Department and the same was rejected,
His appeal against that order to the Gnvernment of Indisa,
was dispnsed of by the Government of India intimating the
State Government and the Applicant that under I.A.S.(Pay)
Rules,nn appeal lies tn the Government of India,against the
nrder »~f the State Government.pOn the apbove grounds, the

State Gnvernment have opposed the prayers of the applicant.,

6. Applicant in his rejoinder has mentioned that
Government itself delayved yiving a decision in the matter,
He filed representation on 3,4.1987 and thereafter He has
given a date chart intimating the dates »n which he had
sent reminders and had met the successive Chief Secretaries
and on getting the first order of rejection dated 27,4,1991,
had again taken up the matter with the state Government and
on getting the second order of rejection, with Government
of India, In view of this, it is stated that there is no
delay or lapses on the part of the applicant and therefﬁre,
the State Government is estopped in paising: any allegation
regarding the alleged delay .It is further stated that the
claim of the applicant,neing a claim of monetary terms

his legal representatives have every right to Continue in
the litigation,It is also stated that Rule96 of nrissa Service

code is equally applicapble to officers getting the pay of
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8s, 3000/= or B, 3500/~ and in any case, the decision of the
Government not to allow the benefit of Rule-96 to officers
to that level his violative of statutory rules.on the above
grounds, the applicant has reiterated his prayer in his

rejoinder,

T Wwe have heard Mr.M.Mishra,learned Counsel for the
Applicant,Mr.K,C.Mohanty,learned Government Advocate, for
the Government of Oorissa and Mr.U.B.,Mohapatra, learned Addl,
Standing Counsel appearing for the Government of India and

have also perused the records,

8. In course of hearing,we had directed the learned
Governmeht Advocate Mr.K,C.Mnhanty, to file a copy of the
decision of the Hm'ble Supreme Court in the case of P.C,
WADHWA VRS, STATE of HARAYANA in Civil Appeal No, 1475/1972
a copy of which was sent by the Government of India to the
State Government in their letter dated 5,9,1991,at Annx-10
directing the State Government to consider the claim of the
appiicant in the light of this decision,ye had also directed
the learned Government Advocate to submit the file in which
the claim of the deceased applicant was considered because
Res.No, 2,alongwith the counter,had enclosed certain portims
of the notesheet from the file leaving out certain other
pocrtions, Accordingly,learned Government Advocate,My.Mohanty,
had filed these papers and we have taken note of the same.
Learned Counsel for the applicant has filed written note of
argument and additional written note of argument,which have

also been taken note of,

. The first point urged by respondent 2 is that the

claim of the applicant has arisen prior to 1,11,1982 as
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per his own averments and under sectione-2l of the a, TACt,
1935, any application relating to a grievance,which has

preceding
arisen beyond the period oféthree years from the date of
functioning of the Tribumal would not be ordinarily
entertainable by the Tribunal.on this ground,it is alleged
that the application is not maintainable.The Tribunal was
established w.e, £, 1.11,1985, The claim of the applicant for
additimal pay is for the peri~d from 30,3.1980 to 31,1.,1933,
Therefore, a part of the periad of claim falls after 1.11.82.
Moreover, his prayer was rejected in order dated 27,4.1991
(Annexure-8) and again in order dated 4.3,1993(annx.12).
Grievance of applicant must pe held to be arisen on his claim

having been rejected and as these orders have come after

1,11.,1932 the petiti~n is maintainaole before this Tribunal,

10, The second ground urged by learned Government
Advocate is that the claim and the original Application is
barred by limitatimn.It has been submitted that the claim’
relates to the period from 30,3.1980 to 31,1.1983 when the
applicant superannuated, He made his first representatimn
only on 3-.4-19387 four years after his supérannuatim.ﬂe
. should have apprmached the Tribunal within one and half
years of the date of filing of the representatim but he has
filed this application conly in 1994 and on this ground, the
application should be rejected at the citset on the ground

of limitatim,

11, It has been suomitted, on the other hand, by the
learned Counsel for the applicant that on the date of
admission of this application i,e. on 27.5.1994 no question
of limitation was ever raised and thex:efore_, question of

limitation can not be raised at this stage.Secondly,it has
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been urged by learned counsel for the applicant that
according to the instructions of the Government of orissa,
additional .pay can be sanctimned only after holding peimore
than ene post comes to an end, This has oveen cClearly
mentioned in the circular dated 19,10,197 filed by the
Respondents at Annexure-R/2/4 in which it has been mentioned
in the last sentence that additimnal pay should be sanctimed
only when the period of such combined appointments is over,
30 that the time limits stipulated,as mentioned above, are
adhered to strictly, Applicant's counsel has stated that

holding gf combined appointment came: to an end with the

- superannuation of the applicant on 31,1,1983, Thereafter,

he approached the state Government perscnally several times
and he had pbeen told that his case is oeing considered.when
no action was taken in his case but such special pay was
sanctioned to other officers,he filed a representation on
3-4-1987, Thereafter,he had reminded the State Government
repeatedly and the first order of rejection came only o
27-4~1991 and the second order of rejection on 4-9.1993,
It has been stated that after the second order of rejectiom
dated 4,9,1993,the applicant filed this application o

26=5-1994 and thus, the petition is within time,

12, In support of his contentim,learned counsel for the
Respmdents has relied on Section 21 of the Limitation Act
as also the decision of the Hmsn'ble Supreme Caourt in the

case of RAMESH CHANDRA SHARMA VRS, UDHAM SINGH KAMAL reported

in A,I.R. 1929 sc 3837, In the appeals before the Hon'Dle
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Supreme Court,in the above case, the order of pramotion
of Ramesh Chandra sharma,was challenged before the Tribunal
after expiry of three years. The representation of the applicant
before the Hon?*ble Supreme Courtwas rejected on 2, 7,1991 and
he made another :epresentatim'pointing out the factual
limitaticnl and it was urged before the HAn'pDle Supreme Court
that the period of limitation should be counted not from
2nd July,1991 but from the date of rejection os his second
representation,Hm®*nle Supreme Court noted that the date of
rejection of the second representation has not been mentioned
in the record.It was also held that no foundation has been
led with regard to the explanation sought to be given for
the delay and therefore,this point can not be urged before
the Hon'ble Apex Court in appeal,on the above ground,it was
held that the claim of the Respondents Udham singh Kamal
allowed oy the Tribunal is liable to be rejected on the ground
of limitation and accordingly the Civil appeal was allowed
and the order of the Tribunal allowing the original Application
was set aside on the ground that the Tribunal should not have

entertained the application beyond the period of limitation,

13, we have considered the rival submissions of the coinsel
for both sides on this point carefully, The admitted positien
between the parties is that the applicant ceased to hald more
than one post on his superannuation on 31,1,1983 and he filed
the first representation mly on 3,4.1987, Thus, there is a
delay of four years on the part of the applicant to file
representation before the State Government but we 4are not

concerned here with the delay in filing representation by

the applicant pefore the state Government, we have to consider
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whether the present griginal Applicatim has been filed

beyond the period of limitation, It has been ‘uvrged.\ by
the learned Government advocate that when orders ~ Were not
passed by the state Gnvt, on his represait_-atim dated -
3-4-1987, the applicant should have approached the Tribunal
within e year fram the period of six mohths from 3,4.1987
as laid down under section 21 of the AT Act and therefore,
the application is barred by limitation., In his rejoinder,
the applicant has given a detailed date chart indicating
carious reminders sent by him to the S.tat‘e Govt, He had
also indicated that he was given a peréonal heariﬁg by the
then Chief Secretary,Government of érissa on 2,9.,199,
These averments of the applicagt in his rejoinder, has no!”
been denied by the Res.ondents.Moreover, the state Govt,
having entertained his representation and rejecting it

m 2,7,1994,it can not be said thaﬁ within a period of

e and half years - from 3.4.1'%'7 the original Application

should have been filed. This cententi-n,is therefore, rejected.

14, Second graund urged by learned Government Advccate
is thet repeated representations will not extend the periad
nf limitation and when his representation was rejected
SXN " in order dated 27,4.1991,he should have approached the
Triobunal within one year of that and entertainment of same
of suosequent representations of the applicant by the
State Govt., and subsequent order of rejection dated 4.9,1993,
would not extend the period of limitation, This contention,
is wholly without any merit pecause immediately on receipt
of the order dated 27.4.1991 (Annx.8),rejecting his
representation by the state Govt,the petitioner filed an

appeal to the Government of India on 15, 5,199l (Annx,.9).
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It is relevant to note at this stage that such ap appeal
lies under clause(iii) of Rules 16 of All India Services
(Discipline and Appeal) Rules,1969 which is quoted belans
®lé. orders against which lies - Subject to the
provisions of Rule-15 and the explanatims to
Rule 6, a member of the Service may prefer an
appeal the Central Government against all or any
of the follawing orders,namely ;
(1) =xx KXo 2
(1i) x=xx XX
(iii)an order of a State Government which-
(a) denies or varies to his ddsadvantage
his pay,allovances or other conditimns
of service as regulated by rules
applicaple to him: oL

(b) interprets to his disadvantage the
provisions of any such rule, ",

From the above, it is cléar that against an order of the
_State Government which denies to a member of a service to
his disadvantage his pay,allvowances or other Conditions

of service as regulated by rules applicable tohim or |
interprets to his disadvantage the provisims of any such
rule, an appeal will lie to the central Government,It is
also o be noted that under explanatim to these rules,
Memoer of service for the purpose of this rule,includes

a person who has ceased to be a memoer of service, In
respmnse to his representation, Government of India in their
letter dated 5,9.1991 (Annx,l0) remanded the matter to the
State Government and mentioned that question of grant of
additional pay during the pericd, the applicant held the
post of Chairman,oMC Alloys Limited,nrissa will have to be
examined by the State Government in the light of the Supreme

Ccourt's decisim in the case of P,C,wadlwa (supra). Therea fter,
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Government of India sent another reminder to the chief

Secretary with copy to the applicant in July,1993 in which

the Chief SeCretary was advised to decide the matter
expeditiously,It was also mentioned that an early decision

in the matter would enable the applicnnt to seek legal

remdies in the matter in his case.It is only after the
Coletter in July,1993 from the Government of India, the

order dated 4,9,1993 réjecting his dlaimwas issued, From

the above, it is clear that immediztely after the rejectien

of the representation dated 27,4.1991, the applicant gpuig
not have approached the Tribunal without exhausting the
statutory remedy of filing the agpeal before the Unicn
Government and the order dated 4.9,93 came as a result

of the difectim of the Govt.of India to the State Govt,

that the applicant's grievance to be considered in the

1ight of the Hon'ble Apex Court's decision in the case ofp, c,
wadhwa(supra) ,In view of this, it is cleér that in this

case limition will run only from 4,9,1993 when the matter was

examined by the State Govt, apparently in the light of the

~decision of the Hp'ble supreme Cairt referred to above

and the claim of the applicant was rejected. Moreover,it

is also to be reiterated that the applicant in this case,
ﬁas asked that on the basis of the additiomnal pay granted
to him his pensionary benefits should also be increased

and this being bis pensicnary claim is a continuing cause

of actin and therefore,it can not be held that the
application is beyond limitation, In the case of RC Sharma
(supra) decided by the Hm'ble Supreme Coirt, the petitimer

before them, had challenged the proanotion given to the
the explanation for the

Respondents and the Hon'ble supreme Coart held that/delay of

three years in filing the petition can not de entertained by the
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Hon'ble Supreme Court,as no foundatim thereof was led

oefore the Tribunal, The facts of that case was entirely
different, Learned Government Advocate relied on the
decision of the Hon'ble Supreme Court in the case of
GAINSINGH MANN VRS, PUNJAB HIGH COURT reported in AIR

1980 sC 1892,In this case, the Hon'ble Supreme Court

noted that the petition was .filed about 1l years from

the date on which pramotims were claimed.It was held

that such inordinate delay could not be overlooked on

the graund that the applicant was making successive
representation to the pepartment ,In the present case,

before us,after rejecting his representati onin

Annexure-8, the applicant had filed a statutory appeal
before the Union Govt, as required under the rules and

at the direction of the Union Qovernmentat Annexure=-l10,

and 11, the matter was apparently reexamined and his
representation was again rejected in order dated 4.,9,1993,
This is not a case where he had filed successive representation
for the purpose of extending the p‘eriod of limitation.In view
of this, it is held that that the Gainsingh's case is clearly
distinguishable and not applicanle to the facts of this

case so also the case of Ramesh Chandra Shawma(supra),

In the light of our discussions above, we hold that this
original application is within the pericd of limitatimm
having been filed within a pericd rSf few months after the

final order of rejectim dated 4.,9,1993,

15. The third ground urged by learned Government Advocate

is that the applicant having passed away on 22.8,1994,it is
not open for his legal pepresentatives ,his sons and daughter

to maintain this o iginal Application, This has been strenucusly
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oprosed by learned counsel for the applicant who has submi tted

that legal representatives of the friginal Application can
pursue this o iginal Applicatio,In support of his centention,
learned counsel for the applicant has relied on the follawing
decisions;

1. RAMESHWAR MANJHI THROUGH HIS SON LAKHIRAM MANJHL

VRS, MANAGEMENT OF SANGRAMGARH COLLIERY AND OTHERS
Leported in AIR 1994 SUPREME CQURT 1176.

2. CEN TRAL BANK QOF INDIA VRS. PRESIDING OFFICER

CENTRAL GOVENMEIT INDUSTRIAL TRIBUNAL CUM

LABOUR COURT AND QTHERS reported in 1996(3)

SLR 557, '
We have goné through these decisions,substitution of legal
representatives of the nriginal Application was allowed in
order dated 15,11,1994 on MA No., 637 of 1994, The claim of
the Petitimer in this case is a mometary claim and it is
in the nature of property and therefore, on his death the
claim is maintainable by his legal representatives. This

contention of learned Government Advocate,is therefore,

held to be withcaut any merit and is rejected.

16, Before coming to the merits of this Case, itwaould
be necessary to refer to the statutory ppevisios relevant
to the present case,Rule-9 of Indian Administrative Service
(Pay) Rules, 1954 deals that pay of members of the service
appointed to hold more than one post, The relevant rule is
quoted pdelows
“9_B PAY OF MEMBERS OF THE SERVICE APPOIN TED
T0 HOLD MORE THAN ONE POST - The grant of
additional pay to a memdber of the service

appninted to hold more than one post simul taneocusly
shall be regulated ;-

(a) in the cz2se of a member of the service
service in connection with the affairs
of the Union,by the rules, requkaions
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and orders applicaok to officers of the
Central Services Class I:

(b) in the case of a member of the service
serving in canection with the affairs
of a state,by the rules,requlatiens and
orders applicanle to officers of State
Civil services Class-I®,

The admitted position is that during the relevant time

for which the applicant had asked for addtional pay he

was serving in connection with the affairs of a state

Govt and therefore, under RuleS-B grant of addition-nal

pay to him shall be regulated by Rules regulatims and
orders applicable to officers of state Civil services
Class~I, The relevant provision is rule 96 of Qrissa service

Code which is quoted belawg

%96, The pay of a Government servant appointed
by the State Government to hold suostantively

as a temporary measure or to officiate in two or
more independent posts at one time shall be
regulated as follows e

(a) The highest pay t» which he wauld be entitled
if his appointment to one of the posts stood alme,
may be drawn on account of his tenure of that post,

(b) For each other post he may draw such reasonable
pay, in no case exceeding half the presumptive pay
(e«cluding overseas pay) of the post,as the State
Government may fix; and

{c) if a compensatory allovance is attached to
e or more of the posts he may draw such compensatory
allovance as the State Gwernment may fix, provided

that such allowance shall not exceed the total of the
compensatory allawvances attached to all the posts,®

17, Applicant's case is that during the period from
30.3.1930 to 31.1.1983 he held the charge of two posts,

From 30,3.1980 to 31.,8.1982 baring the period from 11,3.1881
to 20,8,191,when he was on earned leave and he held the

charge of three posts from 1.9.1982 to 31,1,193.Respondent
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No.2 in his counter, at page-6 has mentioned that leaving
aside the period of eamed leave from 30,3,1980 to 31.8.82,
the substantive appointment of the applicant was additional
secretary and Secretary to Government in P&C Department

and the additional appointment was additional Chief
Secretary, For the period from 1,9,1982 to 31.3.1983,his
substahiive appointmént was Chairman,OMC alleys Ltd, and
additional appointment were Additional Chief Secretary, and
additional pevelopment Commissioner and Secretary to
‘Gvernment P& Department, Respondents have stated that his
case was considered by the FinanCe Department and Law
Department who have advised against sanctioning of additional
pay to the applicant for the above period,It is also stated
that the case of the applicant is squarely covered by the
decision of the Hon'ble Supreme Court in the case of DD

suri vrs, Union of India reported in 1979 AISLJ page 534' and -
according to this decision, the applicant is not entitled to
the additional pay.Before going into the grounds on which the
claim has not been agreed to by the Law Départment and the
Finance Department of the State of Orissa,the decision of the
Hon'ble Supreme Court in the case of DD sSuri(supra)will have
to be referred to.In that Case, the Petitioner DD Suri who was
an officer of Orissa cadre asked for additional pay £for the
pericd from 11,9,1961 to 23,12,1963 during which he was working
in covt.of India and hel d dual charge of the posts Oof Salt
Commissioner and MD Hindustan Salt ptd. with headguarters at
Jai:gur, r&jsthan. The claim of additional pay ©f DD suri related
to the period from Septemoer,191 to Decemder,63.At that time

Rule-9B of IAS Pay Rules quoted by us earlier had not come into

force as Rmule-9B was inserved by Notification dt. 93,10,.1975.
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In view of this, Hon'sle Supreme Court held in DD Suri's case
that after coming into force of Indian Administrative Service
(Pay) Rules, FRSR-49 applicable to officers of Central Services
Class-ICeased to apply to him, In the present case,applicant
was working in canection with affairs of the State Govt.and
the period for which he has claimed additi enal pay is from
March,l1980 to January,193 by which time, Rule-9-B had cane
into force.obviously, therefore, DD Suri's case is not
applicable in the case of the applicant.Moreover, in pp
Suri's case provisions of Rule-96 of Qrissa service Code wasnot
considered as the applicant pp suri was working in connection
with the affaiss of Union Government.In view of this, it is
Clear that the claim of the applicant can not be rejected on
the basis of the decision of the Ho'Dle Supreme Caurt in

the case of pp suri(supra),

18, Coning to the grounds on which his claim has been
réjected, the state Govt.in their counter have merely

indicated that according to Rule-96 of Orissa Service

Code, appainting authorities have been delegated with full -
pavers to the effect that if the period of additional appaintment
is not less than one manth and not more than six months,

they can sanction additi mal pay to the offiCers concemed

and for any period which is more than six menths finance

Deptt. Clearance is necessary, They haye also stated that

the matter was referred to the Finance and Law Deptts, and they
have advised against allowing the claim of the applicant, They
have also enclosed the notings of the Finance and Law Deptts,
As earlier noted,we had called for the file and seen the entire

notings in the file as also the orders thereon, From the notesheet
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at pages-80 to 83 of the file,we find that the Law Deptt,
took the view that the case of the present applicant
before us is fully covered by the decision of the Hon'ble
supreme Ccourt in the case of DD suri(supra).we have al ready
pointed out that the decision in DD Suri®s case was made
prior to coming intc force of Rule-9B of IAS Pay Rules which
was inserted by Notification dated 3,10,1975.In view Of
this we are not prepared to accept the stand of the State
Govt, that the case of applicant is covered by the decision
of the Hon'ble Supreme Court in DD Suri's case,Holding of
dual charge by DD suri was from Septemoer,1961 to
DeCemoer, 1963, Rile B of Pay Rules came into force on 3,10,

1975 and this contention can not therefore be accepted.

19, we find from annexure—lQ te the 0,A, thét in
this letter dated 5-9-1991 the Department of Personnel,

New Delhi advised to the Chief Secretary Govt.,of Orissa
that question of granting of additional pay during the
perid the applicant hold the post of Chaimman OMC Alloys
Ltd.,haver totbe examingjin the light of the decision of
the HeN'ble SC in the case of P,C, wadha(supra),.Copy of
this decision is at page 176 of this file, This decision
relates to sanction of deputation allowance, There the
applicant who was an IPS Officer was sent on deputation

to Harayana State Electricity Board and the question of
his entitlement to get deputation allowance was considered,
In the present @ase deputation allowance is not a matter
of issue and in view of this the pC wadha 'S case is Of no

support to either of the parties bpefore us. we have already

noted that the representation of applicant was initially
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rejected Dy the State Govt.in their order dated 27. 4,91

at Annexure-8,0n a reference to the corresponding note~-
sheet in the file,we find that the then Chief Secretary
in his note dated 26.3,1991 had menticned that ordinarily
the applicant would have peen emtitled to additional pay
not exceeding 20% of his presumptive pay pay for a period
of six months only and with the concurrence of the G vt.
of India, he would have been entitled to such additiodal
pdy beyond six months for a period of 12 months,.I¢ has
been further recorded by the thewChief SeCretary that there
is a convention in the State Govt,that officers of the
rank above the super time Scale will not get additional
pay for holding additional post and on that oasis a large
number of cases have been rejected earlier and therefore,
the then Chief secretary advised rejection of the
applicant's representation,whith Raving accepted by the
Government, the omer at Annexure-8 was issued, The matter
was again reexamined on receipt of Govt.of India's letter
and the matter went to the Chief Secretary on 1.6,1992,
There again the succeeding Chief Secretary made the following
orderss

It is not as if the wBdlwa case is totally

inapplicanle to shri Mishra's claim.It ig

true that the supreme Court's judgment

is about entitlement of deputaticn allowance

but it would not be difficult to take

a View th& while gshri Mishra is not entitled

to additional pay,he would be entitled to

deputation allowance, what really stands in

the way is the long standing convention that
when Officers of the supertime scale and anove
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have been deputed to a public undertaking and
have also been allowed to hold duty posts in
the state @vernment, they have not been

given any additictnal pay or deputation allowance.
If a departure is kade in the present case,
we will have to break this convention and
allow such claims from a numoer of officers,

The matter may, therefore, rest .

sd/-Chief Secretary
1,6,1992 ™,

20, From the above, it is clear that the ‘case

of applicant was rejected on the ground that for officers
of super Time scale and above,no additional pay or deputation
allowance is granted even when they are made to hold mo re
than one posts, It is Clear therefore,that the case

of applicant was rejected because of convention which is
stated to be followed in the matter.This stand <can not

be acecepted beCause the applicant has enclosed at
Annevure=17 an order dated 8,2,19%5 wiich has opviously been
issued much prior to the order of the then Cﬁief SeCretary
extracted by us above,in which a large numggrsg%ecffzf‘:%ggrgzale
have been allowed 20% of the Grade pay as additional pay
subject to the condition that their pay and additional

pay shall not exceed Bs, 2000/-. From this it is clear
that this order which has also been concurred by the Fiaance
Department and has not been denied by the Respondents ih
thelr counter has been passed giving additional pay to
officers of gsuper Time scale for holding morethan one post,
In view of this,it can not be held that there is such an
inflexible convention in the state Govt.in not giving

the officers of super Time scale and above, the additional

i an one
pay which is provided under the Rules for holding mor ethan
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post,
21, The next point to be considered is even if it is
taken €for argument sake that there is such a convention,
wheth2r such convention/practige can be given effect to in
the face of statutory rules,Learned counsel for the
petitioner has relied on a large number of decisions in
course Of his submigsion as also in his written note of
argument, on this point,It is not necessary to refer to
all these decisions, It is %?yious that State Govt.can not
follow a practice which i;:;nconfirmity with the statutory
rules,In the instant case, Rule-9B of IAS Pay Rules and Rule-
96 of Orissa Service Code are statutory in nature and
there can not be a convention or prattice in the state
Govt.not to follow the statutory rules/provisions, The
practice is all the more tobe deprecated because this has
the effect of denying an employee the #nancial benefits,
which he is entitled to under the statutory nmiles.In view
of the above,we hold that the applicant is entitled to the
additional pay under Rule-B of the IAS Pay Rules and Rule=96
of the Orissa Sefvice Code, The ™o orders of the State
Government rejecting his representations are accordingly

quashed,

22, The next point which arises for consideration
is what relief the applicdant is entitled to,R1le-9 Of

the Orissa gervice Code provides for fixation of additional
pay by the state Govt, for each of the additional post

held by an officer but such additional pay shall in no case
exCeed the half of the presumptive pay?bf:the-post held by

him by way of additional charge.Applicéant has stated that
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as the post held by him by way of additional charge carried
heavy and onerous resionsinilities,he should be allowed the
maximum limit permissiole under the Rules i.e. 50% Of the
presumptive pay of the additional post., From the file
itself we £ind that at several stages,it was stated that
he is entitled to 20% of his grade pay as additional pay
but this has not been allowed because of the convention/
practice vt " which we have al ready dealt with.,In view
of this,we direct that the applicant will be entitled to
20% of his grade pay as additional pay for all the

together
additional postsz.held by him during the afoOresaid period,
subject to the condition that his grade pay plus additional
pady should not excCeed B, 4000/~ per month.In the file, a
point has been raised that govt.of India clearance has not
Deen obtained for allowing the applicant to continue to hold
the charge of morethan one post beyond six months but

for that reason the applicant can not be made to suffer and

therefore,we direct that the additional pay as directed by

us shall be paid to the applicant for the entire periocd du ring
which he held charge of morethan one post, This should be done
within a period of sixty days from the date of receipt of a

copy of this oder,

23. The next prayer of applicant 1is that his
pension'ary entitlement should be accordingly revised,
Department of Personnel and administrative Reforms in their
letter dated 156,2.1973 have laid down that additional
charge allowanCe granted to a memoer 0of All India Service

under RUle-9-B o0f IAS Pay Rules should be treated as pay

for the purpose of calculation of pension,The gist of
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of the circular has been printed at page 324 of Mishra's puolica-
tion of All Imdia sServices Magual (3rd edition),From this

it is clear that the applicant is entitled to have his
pensionary entitlements recalculated on the pasis of the
additional pay ordered to be paid by us aoove, we direct

that the pensionary entitlement of the applicant from

the date of his superannuation till his death should be
calculated as per the rules within a period of another 90

days from the date of expiry of the periad earlier indicated

by us and paid to the lkegal.-heirs .,

24, In the resul$y, therefore, th:  terms of the
observations and directions made above, the Original

Application is allowed.NO costs.

s J'%M
( G. NARASIMHAM) H SO
MEMB ER(JUDICIAL) w



