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CENTRAL ADMINISTRAT IVE TRIBUNAL
CUITACK BENCH :CUI'TACK

ORIGINAL APPLICATION NO: 26 OF 1994
Date of decisinn:3lst January, 1994

~ Dayanidhi Harichandan

oo Applicant
versus
Union of India & Others oo Respondent s

For the Applicant R M/s G.AR.Dora,
V.Narasingh,

Advocates

For the Respondents - Mr,Uma Ballav Mohapatra,

Addl ,S5tanding Counsel
(Central) ®

CORAM =

THE HONOURABLE MR,K,P. ACHARYA,V ICE ~CHATIRMAN
AND
THE HCNOURABLE MR,H,RAJENDRA PRASAD ,MEMBER (ADMN, )

ORDER

K.P.ACHARYA,V.C, In this application under section 19 of the
Administrative Tribunals Act,1985,the Pe-itisner prays
to set aside the impugned orders at Annexures 4,5 and
6 and to direct the Opposite Parties to alldw the
Petitioner to continue as Manager,Postal Printing

&press(orissa) till 31st March,1995,
N

P



2, Shortly stated the case of the petitioner

is that while he was functioning as an Assistant
Director urder the State Governmment, an sivertisement
was published by the competent authority inviting
applications from the intending candidates to fillup
the post of Manager,Postal Printing Press(Orissa)
which is a Government of India organisation,The
Petitioner was one of the applicants,He wgas selected
through Union Public Service Commission, In the letter
of appointment,contained in Annexure-3, dated 7th
Fepbruary,1992,the petitioner was appointed as Manager
Postal Printing Press(Orissa) with a stipulation that
he would continue as such till the expiry of the
third year of his deputation with effect from 7th
Fébruary,1992,Thereafter,the Petitioner continued in
service and some time later,vi@le letter dated 1Ist
September,1993,the Petitioner was informed that as he
is ettaining the age of 58th ycar,he should retire

on superannuation with effect from 31lst January,1993,
Hence this application has been filed with the

mgforesaid prayer.



3 This case came up for admission on 27th
January, 1994. The learned Single Judge while admitting
the case for hearing had directed the learned Standing
Counsel Mr,Uma Ballav Mohapatra to take necessary
instrictdon and file a statement revealing the case

of the opposite parties so that the matter could be
finally disposed of on 31st January, 1994, A statement
has been filed on behalf of the @pposite Parties,
Therein it is maintained that according to Fundamental
Rule 56, no Government servant can continue after
attaining 58th year and that is the year which has been
fixed for retirement on superannuation and next it has
been mentioned that the petitioner being a
deputationist, cannot claim extension of period of
service beyond the date of suPerannuation. Hence it is
finally maintained by the Opposite Parties that the
case being devoid of merit is liable to be disfnissed.
4, We have heard Mr.G,A.R.,Dora, learned counsel
appearing for the petitioner and Mr,Uma Balluv Mohapatra

qllearned Additional Standing Counsel(Central Government),
N
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5. Mr ,Dora learned counsel appearing for the
Petitioner contended that the pPetitioner having been
offered the post,in question,for a period of three
years,it is no longer open tn the Government to
recede back from its commitment and order retirement
of the Petitiorer with effect from 31lst January, 1994,
Mr.lora further submitted that the Government is
bound by its own offer which has been duly accepted
by the Petitioner and therefore, promissory estoppel
would arise a;gainst the Government, It was further
contended by Mr,Dora that had not tHis illegal order
been passed by the Government asking the petitioner
to retire with effect from 31st January,1994 and the
Petitioner would have continued in service till 31st
March,1995,certain promotional avenues would have
been availed by the pPetitioner wrich he cannot now
avail and ultimately,the emoluments which the
Petitioner would have drawn in the promotional post
between Ist February,1994 and 31st March,1995 would
Have added to his pensionary benefits and therefore,
seérious prejudice is being caused to the Petitioner
which is not curable and therefore,the impugned order

&should be quashed,
A
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In support of his contention,Mr Dora reliea upon two
judgments one relates to a judgment pronounced by
Hon'ble Supreme Court reported in AIR 1986 S.C. 806
(UNION OF INDIA VS, GODFREY PHILIPS INDIA LTD, AND
OTHERS) and the other one is reported in 1993(24)ATC
900 (ALLAHABAD) (C.P,KHARE VS, UNION OF INDIA AND

CTHERS) ,

6. On the other hand, Mr,Uma Ballav Mohapatra
learned Additional Standing Counsel (Central)contended
that an administrative error could be corrected by

the Government at any point of time, In case it is
found that an administrative error has been committed
in Annexure-3,by giving a period of service to be
rendered by the Petitioner beyond the date of
Superannuation,nc notice should be taken of the Same
because the Government having issued orders informing
the petitioner that he has to retire on superannuation
with effect from 31st January,l994,the administrative
error contained in Anneéxure-3 stands corrected,Therefore,

Mr ,Mohapatra learned Additional Standing Counsel
n



contended that in such a situation,promisséry estoppel

will not arise against the Government

7. We have given our anxious consideration to
the arguments advanced at Bar. No doubt,we are bourd
by the dictum laid down by Their Lordships in the
case of Union of India Vs, Godfrey Philips India Ltd
gnd others(supra) but the distinguishing feature is
that here is a case,where a clear error has been
committed in issuance of the impugned order cont ained
in Annexure-3,While submitting his application,the
Petitioner had specifically stated his date of birth
and had also specifically stated the date of his
retirement on superannuation i.e, 3lst January,1994,
We think there ic substantial force in the contention
of Mr,Mohapatra that principle of Promissory estoppel
will first arise against the petjitioner for having
given his commitment that his date of retirement on
superannuation is 31lst January,1994, We cannot brush
aéide the grave mistake committed by the concerned
authority in passing such an illegal order in the name
of President.The concerned Authority must have been

Q¥e11 aware of the wovisions over which reliance was

N
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placed by Mr, Mohapatra(R.F. 56). Therefore, in our
opinion, an inexcusable mistake/error has been committed
by the céncerned authority due to‘ﬁptter carelessness
amounting to negligence in due disgharge of one's
duties, All concerned should have been vigilant and
careful keeping in mind that the order was being

issued in the name of the President. Be that as it

may, the grave and illegal error committed by the
concerned officer of the Government cannot Supersede

the statutory rules., The provisions contained in the
statute or the rules enacted under Article 309 of

the Constitution has to be acted upon and the rules have
to be strictly adhered to especially because prombssory
estoppel cannot be pleaded against the statutory
provisions; in the present case the provisions contained
in F.R. 56 envisages that a servant has to retire on

Supe rannuation on attainment of his/her 58th year,

Further more an illegal proposal made by one party
and accepted by the other party cannot form the basis
of a legal and enforceable contract and it it does not
become enforceable under the la@;jgiiiciple of

prombssory estoppel does not arise, For example *'A!

promises to kill 'B' and ultimately hef rescinds

q{from his promise can estoppel be pleaded against 'a' 2

("
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The only answer is in the negative. Therefore,

in the peculiar facts and circumstances of this
case, principle of promissory estoppel does not
drise and we find no merit inthe aforesaid contention
of Mr.Dora. At this stage it would be appropriate

to discuss the argument advanced on the dictum laid
down by Their Lordships in the case of Godfrey
Phillips India Ltd. (Supra) =

8. ' At paragraphs 12,13 and 14 of the
judgment, Their Lordships were pleased to observe

as follows

" There can therefore, be no doubt

that the doctrine of promissory estoppel
is applicable against the Government in
the exercise of its Governmental, public
or executive functions and the doctrine
of executive necessity of freedom of
fature executive action cannot be invoke
to defeat the applicability of the
doctrine of promissory estoppel. We must
concede that the subsequent decision of
this Court in Jeet Ram V.State of A
Haryana (1980) 3 SCR 689s(AIR 1980 SC
1285) takes a slightly different view
and holds that the doctrine or promisso
estoppel is not available against the
exercise of executive functions of the
State and the State cannot be prevented
from exercising its functions under

the law. This decision alsoe xpresses
its disagreement with the observations
made in Motilal Sugar Mills case (AIR
1979 SC 621) that the doctrine of
q{Promissory estoppel

n
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cannot be defeated by invoking the defenca
of executive necessity suggesting by
necessary implication that the doctrine of
executive necessity is available to the
Government to escape its obligation under
the doctrine of promissory estoppel,wWwe find
it difficult to understand how a Bench of
two Judges in Jeet Ram's case could possikl y
overturn or disagree with what was said by
another Bench of two Judges in Motilal Sugar
Mills case,If the Bench of two Judges in
Jeet Ram's case found themselves unable to
agree with law laid down in Motilal Sugar
Mills case,they could have referred Jeet
Ram's case to a larger Bench but we do not
think it was right on their part to &xpress
their disagreement with the enunciation

of the law by a co-ordinate Bench of the
Sameé Court in Motilal Sugar Mills,

We have carefully considered both the
decisions in Motilal Sugar Mills case and
Jeet Rpm's case and we are clearly of the
view that what has been laid down in Motilal
Sugar Mills case represents the correct law
in regard to the doctrine of promissory
estoppel and we express our disagreement with
the observations in Jeet Ram's case to the
extent that they conflict with the stat ement
of the law in Motilal Sugar Mills case and
introduce reser . atisns cutting down the full
width and amplitude of the preépositions of
law laid down in that case,

Of course we must make it clear,and that
is also 1aid down in Motilal Sugar Mills case
(AIR 1978 SC 621) (Supra),that there can be no
promissory estoppel against the legislature in
the exercise of its legislative functions nor
can the Government or public authority be
ufiebarred by promissory e stoppel from enforcing
o

a
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a statutory prohibition.It is equally
true that promissory €stoppel cannot
be used to compel the Goverrment or a
public authority to carry out a
representation or promise which is
contrary to law or which was outside the
authority or power of the officer of the
Government or of the public authority
to make,We may also point out that the
doctrineof-promissory estoppel being an
e€quitable doctrine, it must yield when the
equity so reqiires,if it can be shown by
the Goverrment or public authority that
having regard to the facts as they have
transpired, it would be inequitahle to
hold the Government or publt authority to the
promise or represertation made by it,the
Court would not raise an equity in favour
of the person to whom the promise or
representation is made and enforce the
promise or representation ~gainst the
Government or public authority,The
doctrine of promissory e stoppel would
be displaced in such a case,because on the
facts,equity would not rejuire that the
Government or public authority should be
held bound by the promise or representationn
made by it,This aspect has been dealt with
fully in Motilal Sugar Mills case (supra)
and we find gurselves wholly in agreement
with what has been said in that decisgion
on this point,"

This Bench was constituted by Three Hon'be

Judges of the Hon'ble Supreme Court whereas in the

case of Motilal Sugar Mills and in the case of Jeeta

Ram,the Bench was constituted by two Hon'ble Judges

of the Supreme Court,Therefore, in our opinion the law
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laid down by the Bench constituted by Three Hon‘ble
Judges would prevail ,Though Hon'ble Mr ,Justice
Pathak(as My! Lord:Chief Justice:then Was),a Member
of the Bench disagreed with the views expressed

by the then Hon'ble Chief Justice‘Mr.Bhagwati on
the question of Secondary packing but His'iordshig
agreed with the views of Hon'ble Qhief Justice on
the question of law relating to Promissory e stoppel,
The observation of ®heir Lordships at paracraph 14
of the judgment,quoted above,directly runs against
the arguments advanced by Mr,Dora,We feel pursuaded
to repeat the observations of Their Lordships made
in paraA14 of the Judgment that promissory estoppel
cannot be used to compel the Government or public
authority to carry out a representation or promise
which is contrary to law or which was outsdfle the
authority ofrpower of the officer of the Government
or of the public authority to make,Equally,the
observations of Their Lordships that it would be
inequitable to hold the Government or the Public
authority to yield to the doctrine of promissory
estoppel when the order on which a pe€rson aggrieved
proposes to rely upon is against the statutory provision,

Therefore, applying the above guoted observations of
(N



.;Kiﬂ‘ e <:Ei:j ‘

12

Their Lordships to the facts of the present case

our view stands reinforced that promissory estoppel
cannot arise against the Government or the Public
authority to carry out @ promise or representation
which is contrary to law or which was outside the
authority or power of the officer of the Government

or of the public authority to make and it would be
inequitable to do so.

9. Incidentally it may be stated that during
the course of argument advanced by Mr.Dora repudiating
the contentions of Mr.Mohapatra, it is submitted that
nothing has been mentioned in the statement filed to-day
that the Government has committed an administrative error
and therefore, this Bench should not go beyond the
pleadings. This oral argument of Mr.Mohapatra to the
above effect should not be accepted. True it is that the
Courts camnot go beyond the pleadings, but keeping in

v iew the submission made by Mr.Mohapatra, the Courts have
@ duty and responsibility to see that illegal orders are
not made to be enforced. We have absolutely no iota of
doubt in our mind to hold that the contention of the
petitioner that he should retire with effect from 3lst
March, 1996 on the basis of the order contained in
Annexure 3 is an illegal order.

10. The next argument advanced by Mr.Dora that

-



the Presidential order appointing the petitioner for
three years and thereby limiting the period till 31st
January, 1994, should have been changed/amended/rescinded
only by @ presidential order. Mr.Dora further submitted
that there is no indication in the impugned order,
contained in Annexure=5 that sanction of ehe President
has been obtained toc modify the order contained in
Annexure-3 and the petitioner should retire with effect
from 3lst Janudry, 1994. Of course there is no such
indication in Annexure-5. In the statement filed by

the Opposite parties, this important faet has gone
un-noticed and nothing has been said in regard to this
aspect. Be that as it mdy, we agree with Mr., Dora

that @ Presidential order should have been obtained

to modify/amend/rescind the stipulation finding place

in an order issued by the President. No Executive
authority has right to issue any orders amending/modifying
an order passed by the President. But the distinguishing
feature in the present case is an illegal order has

been passed im which cannot be acted upon. We have
already 4eld %ﬁat the order contadined in Annexure-3 being
an illegal order becomes nonest. Therefore, issuance of
Annexure-5 asking the petitioner to retire on 31,1,15994
need not contain the Presidential sanction. In ordinary
course any Government officer could be asked by his

uifecutive authority to retire on the dae date ang as
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such the principles laid down in the case of 0.P.Khare
(Supra) hiﬂgﬁg no application to the peculiar facts and
circumstances of this case.

11, Thus, we find no merit in this case
which stands dismissed and it is directed that the
petitioner should retire on superannuation to-day,

i.e. 31st January, 1994 (after-noon)

12, Before we part with this case, we must
convey our strong displeasure to the officer/officers
who is/are responsible in dssuance of this 1llegal
order contained in Annexure-3., Here is a case where
actually the petitioner on receipt of Annexure-3 must
have thfought within himself genuinely that he would
retire with effect from 31st March, 1995, and in the
meanwhile his promoticnal avenues being open to him in
regard to his future service prospects(if any) must have
been in the mind of the petitioner. We would, therefore,
recommend to the Government to consider the case of

the petitionerﬁif an application is made by the
petitioner) for re-employment, to the post he is now
holding till a regular person is selected and if such

@ re-employment is 3llowed to the petitioner, then the
.:moluments iz,which the petitioner would d&raw(according
to rules relating to re-employment) may be added to his
pensionary benefits. The petitioner would file a

m?epresentaticn with ten days as submitted by Mr. Dora
A
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and within 30(thirty)cdeys therefrom the matter should
be finally disposed of,
13, Thus the application is accordingly

disposed of leaving the parties to bear their own costs.

o ﬁ/’ 1‘7"

ME MBER (ADM RATIVE) V]I.‘E-CHAIRNAN
31JAN 9%

Central Administrative Tribunal
Cuttack Bench Cuttack
dated the 31.1.,1994FKN, Mohanty




