IN THe CENTRAL ADMINISTRAT IVE TRIBUNAL :CUTTACK BENCH

Original Application No. 211 of 1994

Cuttack this the 8th day of December, 1995

Prafulla Kumir Das i Applicant (s)
Ve rsus
Union of India & Others o Respongent (s)
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CENTRAL ADMIN ISTRATIVE TRIBUNAL:CUTTACK BENCH
Origindl Application No. 211 of 199

Cuttack this the 8th @&y of December, 1995

THE HONOURABLE M «JUSTICE D oP. HIREMATH, VEE - CHA IRRMAN
~ND

THE HONOURABLE MR +P.V VENKATKR ISHN=N, MiMBER (ADMINISTRAT IVE)
(ERN*KULAM BENCH)

Prafulla Kumar Dasg aged about

56 yedrs, S/o.late Gopinath Das,
at /POiTapaboi, Via sBajpur,

Dist :Khurde =-. at present working
d4s Senior Chemical Assistant
aAgcheological Survey of India,
Kegir Gouri Road, Bhubaneswar-11

Dist sKhurda
s e Applicant
By the Adgvocates M/s .B.Nayak
“@ K lDOIa
Versus

1.Union of Indid represented
through the Secretary,
Department of Culture, Ministry
of Humén Resources & Development,
Sastri Bhawan, New Delhi-1

2.Director of Science (Chemistry)
archeological Survey of India,
29, New Cantainment Roag,
Dheradun, UoPas Pin -~ 248001

3.Director General,
Archeological Survey of India,
Jaindapath, New Delhi-11

4.Deputy Superintending Archeological
Chemistry, Kedar Gouri Road,
A &I Chemistry Branch, Old Town,
Bhukéneswdr-11.

5'5 .K.s ingh' ] ;
Asstt.Superintending Arch@eological Chemist,
ASI Chemistry Branch, Janata Colony
Agra (UP)



6. R.P.Singh,
Asstt .Superintending Archeological Chemist,
A SIS LoDy = 2909"10
Section-22-C, Chéndigarh-160012 (Punjab)

/e UoRoI"‘EingendJ'

Asstt.Super intending Archeological Chemist
A .I., Ked@ra Gouri Rodd, Bhubineswar -2,

8. S .Choughury,

Asstt .Superintending Archelogical Chemist
&£ ‘S oIo: EBtna ZOne,

€-A, Rajendrd Negar, FBtnda-800016

9. N.K.Samghiya,
Asstt.Superintending Archaeological Chemist,
éobolv, D-49, SU,bhaSh Marg
C-Scheme, Jaipur-302001 (Rajasthan)
10. KLhaturvedi,
Asstt .Super intending Archaeological Chemist
A .1., Biroga Zope,
Tembeker Wada, Vadodara
11. B«R «Mukhepadhayay,
Sr.c o ., hcb .Ic
Sout hern Zone, Fort, St.George,
Madras~-600009
12 A POC. .Gupta .
Sr .C PraY i .S oIo,
ajir Pollution ILaboratory
&gra TUP)
S4e Respondents

By the Advocate: M Akhayd Mishra,

agdl.Standing Counsel
(Central Government)

M »P.V 2VENKATKRISHNAN, MEMBER (BDMN) ¢ The applicant who is & Senior

Chemical assistant in the Archdeological Survey of Ingia
is aggrieved by the fact that in the seniority-list of
Senior Chemical Assistants @s on 28.2.1991 (Annexure-4/5)
he is shown below Respondents 5 to 12 even though he was
senior to them. The a@pplicant pradys thét the seniority
list @nnexure-A/5 be quéshed and that & direction be

given to the Respondents 1 to 3 to prepire the seniority
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list tredting him senior to Respondents 5 to 12; and to
give him retrospective promotion to the post of Senior
Chemical Assistant and to the post of Assistant
Super intending Archaeological Chemist retrospect ively
from the date when the juniors, viz. Respondents 5 to 12
were promotede.
24 The applicant states that in the yedrs 1982 and
1985, the third respondenf promoted a@pplicént to the post
of Senior Chemical Assistant on the basis of the
recommendgat ion of the Departmental Promot ion Committee
(DRC for short). The promot ion was on adhoc basis. Since
the promotion order showed one © 5 Lhoudhury, who was
junior to the applicant, @bove the applicént, he refused
the adhoc promot ion. Thereafter on 25.5.1990, by
Annexure-2/3 order applicant was promoted to the post of
Senior Chemical Assistant on reguldr basis which he
aceepted. While sO, the seniority-list which has been
impugned h&s been published without giving him proper
position above Respondent 5. RespPondents 5 to 12, who
are shown senior to him in the impugned seniority-list
were also further promoted to the post of Assistant
Superintending é‘-rc%\“éological Chemist though they were
junior to the applicant. The applicant filed representations
A/4 and A/6, but his grievance has not been properly
considered and &ction té@ken to correct the seniority
position.
3. According to Respondents 1 to 4, the post of

Senior Chemical Assistant is @ Selection Post and the
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feeder grade for this post is Chemical Assistant.
Applicant who wés & Chemical Assistant was considered
along with other Chemical Assistants by @ DRC on
18.2.1982. The DAC prepared @ pdnel for promotion in
which applicant waés placed below Respondent 5, who
was junior to him @s Chemical Assistant. It is the case
of the respondents 1 tO 4 that since the post of Senior
Chemical Assistant is @ selection post, the DEC would
evéluate the persons being considered for promotion &nd
place them on @ merit list which would not necessarily
follow the order of seniority. The contentions of the
respondents 1 to 4 is that therefore, there is nothing
irregular in the applicant's name being placed below that
of @n erstwhile junior if the RFC had considered that
the junior wa@s more meritorious then the applicént.
Following this recommendétion of the DFC respondents
issued R/1 dated 21.5.1982 informing the applicént that
if he did not get himself relieved and report for duty
on promotion @t the new place of posting, aé%%%ing the
promot ion unconditicnally, it would be assumed fhat the
promotion wés refused &@nd his junior will be promoted.
In @addition he will not be considered for promotion for
the next one yedr. Applicéant did not report for duty at
his new place of posting @nd it wds deemed that he had
fefused the promotion. Thereafter &pplicant wds considered
by anofher DPFC and again applicant's name found & pldce
in the penel and he was promoted by R/2 dated 16.10.1982,

In this panel @lso applicant's n@me finds place below
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that of his juniors as Chemical Assistants. In this orger
dalso @ similar wérning was issued to the applicant that if
he did not report for duty @t his new place of posting on
promot ion, he would be deemed to have refused promot ion, his
juniors will be promoted @and he will not be considered for
promotion for next one yedr. On 21.2.1985 applicant was
d@gain considered by @ DFC and recommendged for promot ion.
Applicant was again shown below Respondent 8 who is junior
tO applicant as Chemical Assistant. Respondents 1 to 4 issueg
R/3 order dated 7.7.1985 with the similar warning as in the
edrlier promotion. #ppdicant again did not report for duty in
his new station. Respondents 1 to4 state in their reply
that applicant® in his application datéd 31.7.1985 refused
the promotion on domestic redsons. Respondents 1 to4 further
gtate thet a@ Review DPC was held on 18.6.1986 and ad hoc
promotion granted edrlier to four persons was regulérised
by R/5 order dated 28;7.1986. By this order R/5, the
Respondents 5, 6 and 7 were reguldrised as Senior Chemical
Assistants. Thereafter a DFC was held on 6.4.1990 and on
the basis of the recommendét ion of this DX R/6 order
dted 25.5.1990 was issued reguldérising Respondents 8 to
12 as Senior Chemical Assistants. In R/6 order, applicant
was élso recommended for promotion ¢long with five others,
This time applicant whowas promoted and posted in Bhubaneswar
itself accepted the promotion and joined his promot ional
post « According to Respondents 1 to 4, applicant has lost
his seniority visad-vis Respondents 5 to 12 only because

they had accepted promotion edrlier and the applicant



5
hdving refused promotion on several occasions, thereby
lost his senidrity. Respondents 1 to 4 therefore contend
that the impugned seniority list #/5 correctly shows the
position of the applicént in the post of Senior Chemical
Assistént 8s on 28.2.1991 as below Res. 5 to 12, who had
dccepted their promotions in turn @nd had been promoted
earlier to the applicant.
4. Respondents 5 to 12 have not filed any reply statement,
5e “Applicant beses his challenge to the seniordty-list
on two grounds. The first is that all the promotions given
to Respondents 5 to 12 were on a3 hoc basis and confer
no r ight on them. By reguldérising them on @ subsequent date,
their ad hoc service hds been indi-pectly recognised and
this violates Article 16 of the Const itution. The second
ground on which @pplicant challenges the seniority-list
is bdsed on the fact that the promotion ordered in
Annexures R/1, R/2 and R/3 being 44 hoc promotion as stated
in the face of the orders, réfusal of such ad hoc promot ion
should not visit applicant with @dverse effects such as
loss of seniority or debarment for promot ion for one yedr.
Fér this applicant relies on para 17.12 of the conso;idated
instructions issued by the Government of India, Depdrtment
of Personnel and Training O.M. No.22011/5/86-Estt. D)
dated 10.4.1989 which is reproduced at page 99-100 of
Swamy's Compilation of Seniority &nd Promotion in Central
Government Service. The pera 17.12 reads:"when @ Government
employee does not want to dccept promot ion which is

g ; Tg1e ¢n
offer}ed to him he may mdke & written request ... 7if the
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reasons adduced for refusal of promotion are dcceptable™, .,
Qduring the period of validity of the penel no %resh order
of appointment on promotion shall be made in such cases for
3 period of one year from the date of refusal of €irst
promotion or till a next vacancy drises, whichever is
later. On the eventual promotion to the higher grage
such Government servant will lose seniority vis-a-vig

his juniors promoted to the higher grage earlier... ®the

above mentioned policy will not apply where ad hoc

promotions &gainst short-term Vdcdl;%;zes sre re =

(E MPHAS IS ADDEDR)

@épplicant relies on the emphasised portion
extracted above and contends that since R/1, R/2, R/3
were admittedly @4 hoc promotions, he should not be
vigited with loss of seniority on refusal of promotion.
6. It is no doubt correct that the promotion orders
R/1 to R/3 state that the promotions were ad hoc. However,
Government instructions e xtrdacted above &nd which have
been emphdsised state that the policy of visiting refusal
of promotion with loss of seniority will not a@pply where

ad hoc promotion against short term vécancieg dre refused.

Though these @re ad hoc promotions there is nothing in

the orders to show that they were @3 hoc promot ions

against short term vacancies. Nor h&s applicdant produced

be fore us any méterial to show thet they could be
understood as such. These promotions though €d hoc were mége
following @ DR recommenddtion and there is no reason

to suspect that those promotions were m3de against

I
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short term vacancies. Besides, these promot ions were
reguldrised onvearious dates from 1986 to 1990. Applicant
would contend thét at the time when promot ions were issuegd
in 1982 there wa@s no seniority-list and the DRC could
not hdve correctly considered hiscise ang the promot ions
would necessérily have to be only ‘em @4 hoc in the dbsence
of @ senjority-list. We dre unable toaccept this contention
since the service particuldrs would be available with
the DX and though & seniority-list published as such
miy not have been dv-ailable the consideration of various
eligible persons would have been gone by the DR on the
basis of the eligible persons drradnged in order of
seniority based on sefv ice particulars. There is no
miterial bef'ore us to presume that the DPC has not taken
into dccount the seniority of various eligikle persons
in 1982 when they drew up the pdnel which was the basis
of the promotion order R/1, The applicant has been
spec if ically informed in the three promotion orders
R/1 to R/3 that if he did not accept promotion and
report for duty in the new station his juniors would be
promoted énd this would necessdarily mean that he would
be superseded. Despite this warning applicant chose not
to join hie new post and preferred to wait till a
promotion védcancy wads made available #o him in Bhub@neswar
itself. In terms of pera 17.12 extracted &bove, the
refusél of promotion would entail loss 0of geniority
vis-@—y is juniors promoted to the higher grade edrlier.

The applicant would not be @ble to get thl;k benefit of
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exception that such loss of seniority would not occur
where ad hoc promotions dga inst short-term vacanc ies
were refused sinCe in this case we are unable to see how
this ad hoc promotion could be termed to hdve been me de
dgainst short-term vaceéncies.
T Applicant cites B.Sreenivas Redgdy &nd others
vs. Government of Andhra Pradesh and others SLJ Pt .II
(1995(1) 99 i‘flos to support his other contention that
ad hoc appointments subsequently regulérised violates
articles 14 and 16 of the Constitution. That case deals
with persons who were temporarily @ppointed under Rule 10
(@) (i) (1) of the Andhra Pradesh State and Subordinste
services Rules. These temporéry appointments later came
up for reguldérisation. The Supreme court declared that the
practice of imposing @ bén on recruitment, then miking
misSsive @d hoc dppointments de hors the rules and then
resort ing to reguldrisation of such @ppointments exercising
the power under Article 320(3) proviso or Article 162 |
of the constitution to m@ke them members of the service
is violative of Articles 14 and 16 of the Constitution.
Clearly the case before us is not of such @ nature. This
is not a case of direct recruitment but one of promdtion
and applicant cannot draw support from the decision
cited by him.
8. We would @lsO notice that the dpplicant's
cause of actionardse in 1986 when his junior R/5 who
had been promoted earlier by order R/1 was regularised.

Applicant would submit that the ordess of reguldrisation

12
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were not communicated to him and so he wés not aware
of such regularisation. But in 1990, order R/6
regularised Respondgents 8 to 12 in the grade of Chemical
ASsistangs on various dates from 2.9.1985 to 7.2.1990
and even &t that Stage dapplicant had & cause of action
since this order hégd been communicated to him. applicant
puts forwerd & very weak drgument thdt order R/6 shows
his nsme at the top of the list of those who are
regularly promoted and given postings and there fore
he did not have a grievance against that order. But then
his name figures at the top of only the list of postings
@nd applicant could not have ignored the earlier portion
Of the sdme order which regularisegd Respondents 8 to 12
onvdrious edrlier dates from 1985 to 1990. Further the
impugned seniority-list 4/5 relates to 28.2.1991 and
dpplicant’s grievence relates to this pérticular date,
even if we accept the content ion of the applicant that
he wds not aware of the earlier regularisation of his
juniors. Applicént would contend that the impugned
seniority-list A/5 was not circulated till 1992. We see
nothing in the pleadings to support such a content ion,
It is Clear, however, that applicant has no satisfactory
explénation for hdving delayed so long for approdching
the Tribundl for redressal of his grievances which go back
tO @s edrly 8s 1982, The application deserves to be
dismigssed on the ground of limitation alone. We_have
nevertheldess gone into the merits of the case.

9, It is clear from the above discussion that there
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is no merit in this application. Respondents 1 to 4

hive contended, ¢nd in our view rightly so, that applica.nt
had refused edrlier promotions which involved his mov ing
out Of Bhubd@neswar and hdd accepted the promot ion when

he could continue in Bhub2neswar after promotion @nd is.
now trying to escape from consequences of his actions.

We cannot support such tactics on the part of the

dpplicant. Accordingly the application is dismissed. .

10. Thére will be no order a@s to costs.
% gwauﬁ\”w

(D, PL.HIREMATH) 8]1v19 (7 (P.V JVENKAT KR IS HNAN)

VICE ~CHo IRMAN MEMB:R ( ADMINISTRAT IVE )

B..K .SahOO//




