
IN TH LENTRiL 	 TRIBUNtL:CUTTCK kE.JCH 

iginal Application No. 211 of 1994 

Cuttack this the 8th day  of December, 	1995 

Prafulla Kurjr Das ... 	Applicant(s) 

Ve rsus 

union of India & Others 	... 	Respondent(s) 

(Fo. IN TRUCT IQN) 

Whether It be referred to reporters or not ? 

Whether It be circulated to all the Benches of the 
-Central Adnhjnistrtjve Tribunals or not 

61" 1 

U.P.HIiM-TH) 	 (P.V.VNTKIHNN) vIC-C1-i- IRr4- N 
(DMIN TR4T Iv 



-5 

LEN2RtL DMIN TRTIV iR IBUiL;CiJrTcK £ ICH 

Original Application No. 211 of 1994 

Cuttack this the 8th day of December, 1995 

COR'M: 

T HF. HONOURBJJL M.JUT10E D.P. HflM-TH, VLE - 

2hE HONOUR BL M • P .V .VE N1@TKR 1SHWN, ME.MELR(hDMIN ITRkT lyE) 
(RL'KU1IM BCi-i) 

S.. 

Prafulla Kumar Das aged about 
56 years, S/o.I4te Gopinath Das, 
t/PO:iaraboi, Vja;Bajpur, 

Disthurdd -. at present working 
as Senior Chemical Assistant 
icheo1ogical Survey of India, 
Kedar Gouri Road,Bhubanesw r_1l 
Djt :Khurda 

S.. 
	 Applicant 

By the AdVcXte 	 M/s .B .Nayak 
.K.Dora 

Versus 

1.Uion of India represented 
through the Secretary, 
Department of Culture, Ministry 
of Human Resources & Development, 
Sastri Bhdwan, New telhj-1 

2.Director of Science(Chemjstry) 
rcheological urvey of India, 

29, New Cantainmnt Road, 
Dheradun, U.P. Pin - 248001 

3.Director Genercil, 
Archeological survey of India, 
Janapath, New Delhi-li 

4.lputy superiritending Archeological 
Chemistry, Ke' r Gouri Road, 

Chemistry Branch, Old Town, 
Bhubaneswar11. 

5•6 .K.Singh, 
Asstt.Superintending Archaeological Chemist, 
kI Chemistry Branch, Janta  Colony 
Agra  (UP) 



R.2.Singh, 
ASstt .buper inte nding ArChèologica 1 Chemist, 

- 2909-10 
Sect ion-22-C, Chändigarh_160012 (kxnjab) 
U.RaMingenj 
Asstt .Super intending Arc heologica 1 Chemist 

.S.I., Kecidra Gourj Rodd,Bhubdneswar_2. 

S..Choudhury, 
Astt .Superintending Arche logical Chemist 
t.I., £tna Zone, 
6-A, Rajendra 	gr,tr-800016 
N.K..amadhiyc1, 
Asstt.Superintending Archaeological Chemist, 
4.S.I., Le-49, Subhash Mirg 
C-Scheme, Jciipur_302001 (Rajasthan) 
K.Chaturvedi, 
AS stt . uper intend ing ArcheO1og ical Chemist 
. .1., Ba roth Zone, 

TernJejçer Wada, Vadoara 

B.R.Mukhapadhayay, 
Sr.C.r.. 
Sout hem

, 
 Zone, Fort, St .George, 

Idras -600009 

P.C.Gupta, 
Sr.0  . . .5 .1.1  
ir Pollution Laboratory 

Egra tUp) 
Respondents 

By the Advocate: 	 Mr.kikhaya Mishra, 
dd 1 .Standing Counsel 

(Central Government) 

. .. 

ORDR 

1'R9P.V .VENK-I'KkUHNrN, MMER (cDMN): The app1icnt who is a  Senior 

Chemical assistant in the Archaeological burvey of £ndia 

Is aggrieved by the fact that in the seniority-list of 

Senior Chemical Assistants as on 28 .2.1991 (Annexure-A/5) 

he is shown below Respondents 5 to 12 even though he was 

senior to them. The applicant prays that the seniority 

list nnexure-A/5 be quashed and that a direction be 

given to the Respondents 1 to 3 to prepare the seniority 

M. 
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list treating him senior to Respondents 5 to 12; and to 

give him retrospective promotion to the post of Senior 

Chemical Assistant and to the post of Assistant 

Super mt ending Archaeological Chemist ret rospect ively 

from the date when the juniors1 viz. Respondents 5 to 12 

were promoted. 

The applicant states that in the years 1982 and 

1985, the third respondent promoted applicant to the post 

of Senior Chemical Assistant on the basis of the 

recOrrniefldation of the Departmental ?romot ion Committee 

(DC for short). The promotion was on ad hoc basis . Since 

the promotion order showed one 	Choudhury, who was 

junior to the applicant, above the applicant, he refused 

the adhoc promotion. Thereafter on 25.5.1990, by 

4nnexure/3 order applicant was promoted to the post of 

Senior Chemical tAssistant on regular basis which he 

accepted. While so, the seniority-list which has  been 

impugned has  been published without giving him proper 

position above Respondent 5. Respondents 5 to 12, who 

are shown senior to him in the impugned seniority-list 

were also further promoted to the post of Assistant 

uperintending krco1ogical Chemist though they were 

junior to the applicant. The applicant filed representations 

/4 and A/6, but his grjevarKe has not been properly 

considered and action taken to Correct the seniority 

position. 

Icording to Respondents 1 to 4, the post of 

Senior Chemical ssiStdnt is a Selection £Ost and the 



3 

feeder grade for this post is Chemical Assistant. 

Applicant who was a Chemical Assistant ws considered 

along with other Chemical Assistants by a DPC on 

18.2.1982. The 	prepared a  pdnel for promotion in 

which applicant was placed below Respondent 5, who 

was junior to him as Chemical Assistctnt. It is the case 

of the respondents 1 to 4 that sirxe the post of Senior 

Chemical Assistant is a selection post, the DEC would 

evaluate the persons being considered for promotion ad 

place them on d  merit list which would not necessarily 

follow the order of seniority. The contentions of the 

resPondents 1 to 4 is that therefore, there is nothing 

irregular in the applicant's ncime being placed below that 

f an erstwhile junior if the 	had considered that 

the junior was more nritorious than the applicant. 

Folling this recommendation of the JiC respondeots 

issued R/1 dated 21.5.1982 informing the applicant that 

if he did not get himself relieved and report for duty 

on promotion at the new place of post ing, a&fing the 

promotion uxronditionally, it would be assumed that the 

promotion was refused and his junior will be promoted. 

In addition he will not be considered for promotion for 

the next one year. Applicant did not report for duty at 

his new place of posting and it ws deemed that he had 

fefused the promotion. Thereafter applicant was considered 

by another DPC and again applicant's name found a place 

in the panel and he was  promoted by R/2 dated 16.10.1982. 

In this panel also applicant's name finds place below 
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that of his juniors as chemical Assistants. In this order 

also a similar warning was issued to the applicant that if 

he did not report for duty at his new place of posting on 

promotion, he would be deemed to have refused promotion, his 

juniors will be promoted and he will not be COnsidered for 

promotion for next one year. On 21.2.1985 applicant was 

again considered by a LeC and recommended for promotion. 

Applicant was again shown below Respondent 8 who Is junior 

to applicant as Chemical ?sistant. Respondents 1 to4 issued 

R/3 order dated 7.7.1985 with the similar warning as in the 

earlier promotion. kppdiCant again did not report for duty in 

his new station. Respondents 1 to4 state In their reply 

that applicant in his application dated 31.7.1985 refused 

the promotion on donestic reasons. Respondents 1 to4 further 

state that a Review DPC was held on 18.6.1986 and ad hoc 

promotion granted earlier to foux persons was regularised 

by R/5 order dated 28:7.1986. By this order R/5, the 

Respondents 5, 6 and 7 were regular ised as Senior Chemical 

?ssistants. Thereafter a  DEC  was  held on 6.4 .1990 and on 

the basis of the recommendation of this DR. R/6 order 

dated 25.5.1990 was issued regularising Respondents 8 to 

12 as Senior Chemical Assistants. In /6 order, applicant 

was also recommended for promotion along with five others. 

This time applicant who w as promoted and posted in Bhubaneswar 

itself accepted the promotion and joined his promotional 

post. According to Respondents 1 to 4, applicant has  lost 

his seniority visa-vis Respondents 5 to 12 only because 

they had accepted promotion earlier and the applicant 
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having refused promotion on severcil OCCäSjOfls, thereby 

lost his seniority. Ispondents 1 to 4 therefore contend 

that the impugned seniority list /5 correctly Shows the 

position of the applicant in the post of Senior C1mical 

Assistant as  on 28.2.1991 as below Res. 5 to 12, who had 

accepted their promotions in turn and had been promoted 

edriler to the applicant. 

Respondents 5 to 12 have not filed any reply statement, 

tpplicant bases his challenge to the senior4ty-list 

on two grounds. The first is that all the promot ions given 

to L.espondents 5 to 12 were on ad hoc basis and confer 

nor ight on them. By regularising them on a  subsequent date, 

their ad hoc Service has been indictly recognised and 

this violates Article 16 of the Constitution. The second 

ground on which applicant challenges the seniority-list 

is based on the fact that the promotion ordered in 

'nrlexures i/1, R/2 and R/3 being ad hoc promotion as stated 

in the face of the orders, refusal of such ad hoc promotion 

should not visit applicant with adverse effects such as 

loss of seniority or debarnEnt for promotion for one year. 

or this applicant relies on para 17.12 of the consoliudted 

instructions issued by the Government of India, Departmeflt 

of Personnel and Training OM. No.22011/5/86-Estt.(U) 

dated 10.4.1989 which is reproduced at page 99-100 of 

wany's Compilation of seniority and  Promotion  in Central 

Government Service. The para 17.12 reads Y1when a Government 

employee does not wcirit to accept promotion which is 

offetted to him he may make a written request ,.fif the 
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reasons adduced for refusal of promotion are acceptable 

during the period of validity of the panel noresh order 

of aPpointment on promotion shall be made in such cases for 

a period of one year from the date of refusal of first 

promotion or till a next vacancy arises, whichever is 

later. (b the eventual promotion to the higher grade 

such Government servant will lose seniority vis.-a-vis 

his juniors promoted to the higher grade earlier...'_the 

above mentioned policy will not apply where ad hoc  

short-term vdcdn'js ar rci1/4" 

(MLS 4ILE) 

applicant relies on the emphasised portion 

extracted above and contends that since R/l, R/2, R/3 

were admittedly ad hoc promotions, he should not be 

visited with loss of seniority on refusal of promotion. 

6. 	It is no doubt correct that the promotion orders 

'i/i to a/3 state that the promotions were ad hoc. However, 

Government instructions extracted above and which have 

been emphasised state  that the policy of visiting refusal 

of romotiori with loss of seniority will not apply where 

a d hoc oromotion 	int short term vacancies are refused. 

Though these are ad hoc promotions there is nothing in 

the orders tO show that  ti-icy were dd hoc oromot ions 

aocjnst short term vc:ncies. Nor hus appi1cnt :jroduced 

before us any material to show that they could be 

understood as such. These promotions though ad hoc were made 

following a  DX recommendation and tIre is no reason 

to sus-iect that those promotions were made against 
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short term vacQncies. Besides, these promotions were 

regularised Ofl various dates from 1986 to 1990. Applicant 

would contend that at the time when promotions were issued 

in 1982 there was no seniority-list and the 	could 

not have correctly c Ons ide re d his c se and the pr omot ions 

would necessarily have to be only ion ad hoc in the absence 

of a seniority-list. Ne are unable toaccept this contention 

since the service particulars would be available with 

the 1C and though a seniority-list published as such 

may not have been avi].able the consideration of various 

eligible persons would have been done by the DiC on the 

basis of the eligible persons arranged in order of 

seniority based on service particulars. there is no 

material before us to presume that the PC has not taken 

into account the seniority of various eligible persons 

in 1982 when they drew up the panel which was the basis 

of the promotion order R/1. The applicant has been 

specifically informed in the three promotion orders 

R/1 to R/3 that if he did not accept promotion and 

report for duty in the new station his juniors would be 

promoted and this would necessarily mean that he would 

be surseded. ]espite this warning  dpplicdnt chose not 

to join his new post and preferred to wait till a 

promotion vacancy was made available tho him in Bhubaneswar 

itself. In terms of para 17.12 extracted above, the 

refusal of promotion would entail loss of seniority 

vis---vis juniors promoted to the higher grade earlier. 
Si 

L The pplicnt would not be able to get th 	benefit of 

r 



exception that such loss of Seniority would not occur 

where ad hoc pr omot ions ag  inst short-term vaca nc ies 

were refused since in this case we are unable to see how 

this ad hoc promotion could be termed to have been made 

against short-term vacancies. 

7. 	kiPplicant cites B.Sreenivas Reddy and others 

vs. Govern 7 nt of Andhrd Prddesh and others  SLJ  Pt.II 

(1995(1) 99 	105 to support his other contention that 

ad hoc appointments subsequently regu1crisecj violates 

rtjcles 14 and 16 of the Constitution. That case deals 

with persons who were temporarily appointed under Rule 10 

(a) (1) (1) of the ndhra Pradesh State and Subordinate 

Services Rules. These temporary appointments  later  came 

up for regularist ion. The 6upreme Court declared that the 

ordctice of imposing a bn On recruitment, then making 

mssive ad hoc appointments de hors the rules and then 

reOrting to regularisation of such appointments exercising 

the power under Article 320 (3) proviso or '-rt ic le 162 

of the Constitution to make them members of the service 

is violative of articles 14 and 16 of the -onstitut ion. 

Cleirly the case before us is not of such a nature.  This  

is not a case of direct recruitment but one of promotion 

and applicant cannot draw support from the decision 

cited by him. 

B. 	ae would also notice that the upplkant's 

cause of action arse in 1986 when his junior R/5 who 

hcld been promoted earlier by order R/1 was reguidrised. 

pplicdnt would submit that the orders of regularisation 
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were not Communicated to him and so he was not aware 

of such regu1arisatjo. But in 1990, order R/6 

regularised Respondents 8 to 12 in the grade of C.hemicl 

ssistaflts on various dates from 2.9.1985 to 7.2.1990 

and even at that stage applicant had a cause of action 

since this order had been comrnunjted to him. 'pp1icant 

puts forward a very weak argument that order R/6 shows 

his name at the top of the list of those who are 

regularly promoted and given postings and therefore 

he did not have  a grievance against that order. But then 

his name figures at the top of only the list of po§In  

and applicant could not have ignored the earlier portion 

of the same order which reguldrised Respondents 8 to 12 

on various earlier dates from 1985 to 1990. Further the 

impugned seniority-list /5 relates to 28.2.1991 and 

applicant's grievance relates to this particular date, 

even if we accept the Contenj ion of the applicant that 

he was not cware of the earlier regulariscition of his 

juniors. Applicant Would contend that the impugned 

seniority-list A/5 was not Circuldted till 1992. -We see 

nothing in the pleadings to support such a contention. 

It is clear, however, that app1kat has no satisfactory 

explanation for having delayed so long for approaching 

the Tribunc1 for redressal of his grievances which go back 

to as early 65  1982. The application deserves to be 

dismissed on the ground of limitation alone. e have 

nevertheless gone into the merits of the case. 

9. 	It is clear from the above discussion thit there 
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is no Irerit in this appikation. Respondents 1 t04 

have contended, and in our view rightly so, that appikant 

had refused earlier promotions which involved his moving 

out of Bhubaneswar and had accepted the promotion wn 

he could continue in Bhubaneswar after promotion and is.. 

now trying to escape from consequences of his actions. 

Ie cannot support such tactics on the part of the 

applicant. 	cordirly the application is dismissed. 

10. 	There will be no order as to costs, 

HN-1. 
VICI 	IRM- N 	 M MBR ( 	MIN LTRttT IV 

B .K.eahoo// 


