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Smt.S.Rathnam, etc. «seeApplicants
vrs.
Union of India and others .... Respondents

FOR INSTRUCTTIONS

1. Whether it be referred to the Reporters or not? \YCQ’
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2. "hether it be circulated to all the Benches of. the
Central Administrative Tribunal or not?
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- ’ _ CENTRAL ADMINISTRATIVE TRIBUNAL,
< - CUTTACK BENCH, CUTTACK.

O0.A.NOS. 200/94, 388/94, 212/96, 622/94 & 623/94
Cuttack, this the (] M day of . 2001

’ O Ut

CORAM:
HON'BLE SHRI SOMNATH SOM, VICE-CHAIRMAN,
HON'BLE SHRI G.NARASTIMHAM, MEMBER (JUDICIAL)
&
HON'BLE SHRI L.HMINGLIANA,MEMBER (ADMN. )

IN OA 200/94

Smt.S.Rathnam, ayed about 59 years, w/o late S.Surya Rao,
At-Hotbazar, P.0O-Jatni, District-Khurda....Applicant

By the Advocates ] -"/s A.K.Misra
S.K.Das
S.B.Jena
A.K.Guru,
B.B.Acharya
& J.Senyupta.

Vrs.

L. Union of 1India, represented throuyh General anager,
South Eastern Railway, Garden Reach, Calcutta-41.

2. Chief Personnel Officer, South Eastern Railway, Garden
Reach, Calcutta-41.

3. Divisional Railway 'anayer, South FEastern Railway,
Khurda Road, Jatni, Khurda....Respondents

By the Advocate - -Mr.D.N.Misra
S.C.(Railways)

Mr.B.Pal, Senier PanelCsunsel

‘S\J Basudeb Sahoo, son of Guria Sahoo, Store Watchman (Retd. ),

District Enyineer Construction, Cuttack, Villaye-Jayadi,
P.O-Mantira, Via-Jakhapura, District-Cuttack
5w Applicant

By the Advocates - /s S.K.'lund
D.P.Das
J.K.Panda

Vrs.

1. Union of 1India, represented through General "anager,
South Eastern Railway, Garden Reach, Calcutta.

2. Chief Project Managyer, South Eastern Railway,
Chandrasekharpur, Bhubaneswar, District-Khurda.
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3. Divisional Engyineer (Construction), Cuttack, At/PO/Dist.
Cuttack..... Respondents

By the Advocate - Mr.R.Ch.Rath & Mr,.B.Pal, Sentier Panel Ceunscl
(Rlys)
0.A. 212/96

Subhadra Bewa, wife of late Akrura Biswal,
P.0O-Kaluparayhat, District-Puri, Orissa...

. visas Applicant

At-Tarini,

By the Advocate - ™/s D.S.Misra
_ S.Mohanty
S.Behera

1. Union of India, represented through the Secretary,
Railway Board, Rail Bhawan, New Delhi.

2. General Managyer, South Eastern Railway, Garden Reach,
Calcutta-43, 'est Benyal.

3. Divisional Railway Manayer, South Eastern Railway,
Khurda Road Division, At/PO/-Jatni, District-Khurda.

4. Divisional Personnel Officer, South Eastern Railway,
Rhurda Road Division, At/PO-Jatni, District-Xhurda.

o5 e wn Respondents
By the Advocates - '/s D.N.Misra, SC(Rlys)
S.K.Panda

Mr, B.Pal, Senier Panel Caunsel(RlyS)
0.A. 622/94 4 623 / 94
Smt.P.Ammaji, w/0 late P.Venkata Rao
C/o Dr.V.Prithvi Raj, Advocate, Shanti Sudha, Peyton Sahi,
Cuttack-753 001 (Orissa).... Applicant

By the Advocate - Dr.B.Prithvi Raj
S.N.Sharma

Vrs.

l. Union of India, represented throuyh the General Manayer,
South Eastern Railway, Garden Reach, Calcutta-43.

2. Chief Proiject Manager (Construction), South Eastern

Railway, Cuttack, at present Chandrasekharpur,
Bhubaneswar.

3. Chief Engineer (Construction), South FEastern Railway,
Cuttack, at present Chandrasekharpur, Bhubaneswar.

4. Assistant Enyineer (Construction), South Eastern
Railway, Talcher.

i'e v i o Respondents

By the Advocates - /s B.Pal
“0.N.Ghosh



ORDER
SOMNATH SO, VICE-CHATIRMAN

In two referral orders, dated 10.5.1995 in
OA Nos.200 of 1994 and 388 of 1994 and referral order dated
16.12.1996 in OA No.212 of 1996, the followin. two identical
questiohs have heen referred to Full Bench. In OA Nos.622
and 623 of 1994, no separate referral orders have been
passed. But in order dated 30.6.1995 those two cases have
also been referred to Full Bench. The two guestions referred

to the Full Bench are guoted helow:

"(1) "Thether casual employee/employees
are entitled to retiral benefits or
pensionary benefits, if he or they retire
while working as casual labourers or even
after attaining temporary status and without
beiny reyularised or madas parmanent against
substantive permanent posts and whether the
Calcutta Bench in Malati Kar's case (supra)
and this Bench in the cases of Sumati Patra
and Manaka Biiili (supra) holding that
services of the casual employee in each of
these cases "should be deemed to have been
reyularised", laid down the correct law;

(2) "Thether the dependant of a casual
labourer, who dies in harness or in indigent
circumstances without having his services
regyularised, would be entitled for bheing
considered for appointment on compassionate
yround."

Before consideriny the above two questions, the facts of
each case will have to be briefly stated.

2. In OA No.200 of 1994 the husband of the

applicant was employed under S.E.Railway as a casual
labourer on 24.7.1976 and continued in service
uninterruptedly till his death on 26.9.1983. The applicant,

his widow has come up with a prayer to grant her family

pension.
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3. In OA No.388 of 1994 the applicant joined
as casual labourer on 24.1.1972 and was gyranted temporary
status on 1.1.1981. He continued as casual labhourer with
temporary status and retired on superannuation'on 30.9. 1990
while workiny in the post of Store "atchman. He has also
prayed for pension with effect from the date of his
retirement.

4., In OA No. 212 of 1996, accordiny to the
applicant, her husband was appointed as a Gangman on
24.6.1967 under the Railways and while workinyg as such he
passed away on 28.7.1981. The.prayer in the O0.A. is for a

direction to sanction family pension. In this case the

respondents have stated that husband of the applicant was

enyayed as a casual labourer and passed away without beiny
reyularised inthe Railway establishment ayainst any post.

5. In OA No.522 of 1994 the case of the

applicant is that her hushand was workinyg as a casual
labourer on daily wayes from 4.2.1973. On 1.1.1984 he was
yranted temporary status. He was medically examined for the
purpose of reyularisation of his service."hile he was in
service he passed away on 23.9.1989. The applicant's prayer
in this 0.A. is for gyrant of family pension and other
retiral benefits.

S?ka” . 6. OA No.623 of 1994 has been filed by the
applicant in OA No.622 of 1994 alony with the bgother of the
deceased Railway employee. In this O.A. prayer has been made
for éompassionate appointment of applicant no.2 P.Prakasa
Rao on the basis that applicant no.l's husband has worked
for lony years under the Railways as a casual labourer with

temporary status till his death on 23.9.1989.
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7. Respondents in all these cases have filed
counters opposinyg the prayers of the applicants. No

rejoinder has been filed in these cases except in OA No.212

of 1996.

8. We have heard the learned counsels of
both sides and have perused the pleadinys.

9. Before considering the submissions made
by the 1learned coupsel of both sides, the relevant
provisions of the rules may be guoted. "Railway servant" has
been defined under Rule 102(13) of +the TIndian Railway
Establishment Code, and this definition is quoted below:

"(13) "Railway servant” means a
person who is a member of a service or who
holds a post wunder the administrative
control of the Railway Board and includes a
person who holds a post in the Railway
Board. Persons lent from a service or post
which is not wunder the administrative
control of the Railway Board to a service or
post which 1is wunder such administrative
control do not come within the scope of this
definition. This term excludes casual lahour
for whom special orders have been framed."

The term "temporary railway servant” has been defined in
Paragraph 1501 of 1Indian Railway Establishment Manual,
Volume I (Revised Edition - 1989), and this definition is

gquoted below:

"1501. (i) Temporary Railway servants
Definition - A "temporary railway servant”
means a railway servant without a lien on a
permanent post on a Railway or any other
administration or office under the Railway
Board. The term does not include "casual
labour”, includiny “"casual labour with
temporary status”, a "contract” or
"part-time" employee or an "apprentice"."

A casual 1labour on beiny conferred temporary status is
eliyible to entitlements and privileyes which have been laid

down in Parayraph 2005 of Indian Railway FEstablishment
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A Manual, Volume II (Revised FEdition - 1990) of which the

earlier number was Parayraph 2511. This Paragraph 2005 is

yuoted below:

"2005. = FEntitlements and Privileyes
admissible to Casual Labour who are treated
as temporary (i.e., given temporary status)
after the completion of 120 days or 360 days
of continuous employment (as the case may
be).- (a) Casual labour treated as temporary
are entitled to the rights and benefits
admissible to temporary railway servants as
laid down in Chapter XXIIT of this ™anual.
The rights and privileyes admissible to such
labour also include the benefit of D & A
Rules. However, their service prior: ‘to
absorption in temporary/permanent/regular
cadre after the required selection/screening
will not count for the purpose of seniority
and the date of their regular appointment
after screeniny/selection shall determine
their seniority vis-a-vis other
reyular/temporary employees. This is,
however, subject to the provision that if
the seniority of certain individual
employees has already been determined in any
other manner, either - in pursuance of
judicial decisions or otherwise, the
seniority so determined shall not be
altered.

Casual labour including Project
casual labour shall be eligible to count
only half the period of service rendered by
them after attaininyg temporary status on
completion of prescribed days of continuous
employment and before regular absorption, as
qualifying service for the purpose of
pensionary benefits. This benefit will be
admissible only after their absorption in
regular employment. Such casual labour, who
have attained temporary status, will also be
entitled to carry forward the leave at their
credit to new post on absorption in regular
service. Daily rated casual labour will not

be entitled to these benefits.

U¢0 (b) Such casual labour who acquire
temporary status, will not, however, be
brought on to the permanent or regular
establishment or treated as in regular
employment on Railways until and unless they
are selected throuyh reyular Selection Board
for Group D Posts in the manner laid down
from time to time. Subject to such orders as
the Railway Board may issue from time to
time, and subject to such exceptions and
conditions like appointment on compassionate
yround, guotas for handicapped and
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/ ex-servicemen, etc. as may be specified in
these orders they will have a prior claim
over others to recruitment on a reyular
basis and they will be considered for
reyular employment without having to yo
through employment exchanyes. Such of them
who join as Casual labour before attaining
the age of 28 years should be allowed
relaxation of the maximun agye limit
prescribed for Group D posts to the extent
of their total service which may be either
continuous or in broken periods.

(c) No temporary posts shall be
created to accommodate such casual labour,
who acquire temporary status, for the
conferment of attendant benefits like
reyular scale of pay, increment, etc. After
absorption in reyular employment, half of
the service rendered after attaining
temporary status by such persons before
reyular absorption ayainst a
reyular/temporary/permanent post, will
qualify for pensionary benefits, subject to
the conditions prescribed in Railway Board's
letter No.E(NG) IT/78/CL/12 dated
14-10-80.(Letter No.E(NG) T1I/85/CL/6 dated
28-11-86 in the case of Project casual
labour) .

(d) Casual labour who have acquired
temporary status and have put in three years
continuous service should be treated at par
with temporary railway servants for purpose
of festival advance/Flood Advance on the
same conditions as are applicable to
temporary railway servants for grant of such
advance provided they furnish two sureties
from permanent railway employees.

(e) Casual labour engayed on works,
who attain temporary status on completion of
120 days continuous employment on the same
type of work, should be treated as temporary
employees for the purpose of hospital leave
in terms of Rule 554-R-T (1985 Edition).

\S\y A casual 1labour who has attained

temporary status and has been paid reyular
scale of pay, when re-engaged, after having
been discharyed earlier on completion of
work ‘or for non-availability of further
productive work, may be started on the pay
last down (sic) by him. (This shall be
effective from 2nd October, 1980)."

The Hon'ble Supreme Court in parayraph 7 of the judgment in

Ram Kumar v. Union of India, AIR 1988 SC 390, have noted the

entitlements of casual labourers who had been yranted
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temporary status. Parayraph 7 is also quoted below:

"7. With the acquisition of temporary
status the casual labourers are entitled to:

(1) Termination of service and period
of notice (subject to the provisions of the
Industrial Disputes Act,1947).

(2) Scales of pay.

(3) Compensatory and local
allowances.

(4)edical attendance.

(5) Leave rules. .

(6) Provident Fund and terminal
yratuity.

(7) Allotment of railway
accommodation and recovery of rent.
' (8) Railway passes.

(9) Advances.

(10) Any other benefit specifically
authorised by the Ministry of Railways.
It is not disputed that the benefit of
Discipline and Appeal Rules is also
applicable to casual labour with temporary
status. Tt is also conceded that on eventual
absorption in regular employment half the
service rendered with temporary status is
counted as qualifyiny service for pensionary

benefits."

From the above it is clear that a casual labour is not a
Railway servant, and a.casual labour with temporary status
is not a temporary Railway servant.

10. It has been submitted by the learned
counsel for the petitioner in OA No.212 of 1996 that the
claim for retiral benefits cannot be denied because the

casual labour and
Railways are required to screen the Lasual labour with
temporary status for the purpose of absorbing them in
reyular establishment. Because of the lapse of the Railway

administration in reyularising them, the c¢laim: for

pension/family pension cannot be negated. This contention

cannot be accepted because casual labourers have to be first
conferred with temporary status and then casual labour with
temporary status have to be absorbed in reyular
establishment dependiny upon availability of vacancies. Such

absorption of a casual labour with temporary status has to
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be done when his turn comes. In the case of ™alati Kar

(Smt.) and others v. Union of India and others, (1992) 21

ATC 583, Calcutta Bench of the Tribunal considered the claim
of the widows of casual labour with temporary status for
pensionary benefits. The Tribunal noted that the widow of a
casual labdur with temporary status, who has not been
reyularised in permanent establishment, is not entitled to
family pension, and in consideration of the fact that the
deceased casual labour whose widows were before them in
those batch of cases, had put in lony yearé of service, they
had directed that- the four casual labourers, whose cases
Were before them, should be deemed to have been regularised
on dates of their death and on that basis, family pension
was ordered to be yiven to their widows, the applicants
before the Calcutta Bench in the batch of cases - Malati Xar
and others. It has been mentioned in paragraph 18 of this
order in Malati Kar's case (supra) that the Hon'ble Supreme
Court in Robert D'Souza v. Executive Engineer, Southern
Railway, AIR 1982 SC 54, have held that deceased casual
employee had to be treated as a temporary railway servant
till the date of his death in 1983, haviny been granted
temporary status from 1979. We have already extracted the
definition of "temporary Railway servant", contained under
the rules, and it is provided that temporary Railway servant
does not include a casual labour with temporary status.
Thus, the terms "temporary railway servant” and "casual
labour with temporary status" connote two different types of
persons. This aspect has been gone into by the Hon'ble
Supreme Court in Ram Kumar's case (supra), wherein it has
been held that casual labourer and casual labourer with

temporary status are not entitled to retiral benefit of
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pension. 1In Malati Kar's case (supra) also the Calcutta
Bench of the Tribunal did not held that casual labour with
temporary status will be entitled to pension and their
widows to family pension. That is why in Malati Kar's case
the Tribunal had ordered for deemed reyularisation. As we
have earlier noted, reyularisation of casual labour with
temporary status has to be done after screening and in their
turn against a post in the regular establishment. There is
no provision in any of the rules for deemed regularisation.
Such a concept is not provided in any of the rules. In view
of this, the conclusion is inescapable that the Tribunal
cannot order that a casual labour with temporary status is
deemed to be reyularised. In view of this, we hold that
Malati Kar's case (supra) does not lay down the correct law.
In Sumati Patra's case and Manaka Bijili's case (supra) the
Tribunal ordered for deemed regyularisation of the
applicants' husbands on the dates of their death. In doiny
so, this Bench of the Tribunal had followed the decision of
the Calcutta Bench of the Tribunal in Malati Kar's case
(supra). In view of this, we hold that the decisions in
these two cases do not lay down the correct law.

11. As reyards family pension, the matter
has been concluded by the Hon'ble Supreme Court in the case

of Union of India and others v. Rabia Bikaner and others,

1997 scC (L&S) 1524, where it has been held that widow of
casual labourer with temporary status, who has not been
absorbed in reyular establishment of Railways after

screeniny is not entitled to family pension.
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12. The second question referred to the Full
bench is with regard to entitlement of dependant of such
casual labourer for compassionate appointment. In
Establishment Serial No.18 of 1987 issued by the Railway
Board on 31.12.1986, enclosed at Annexure-R/1 to the counter
filed in OA No.623 of 1994, it is provided that if a casual
labourer with femporary status dies in harness during his
employment with the Railways and if the family faces extreme
hardship, the General Manayer by exercisinyg his personal
discretion can give appointment to eligyible and suitable
widow of such casual labourer on compassionate ¢round.
Compassionate appointment in such case can be given only as
a casual labourer (fresh face) or as a substitute. There are
instructions of the Railways regarding yiving compassionate
appointment to a near relative of a deceased employee. But
this instruction dated 25.8.1980 relates to compassionate
appointment in case of a deceased railway empioyee. As we
have earlier held, a casual labour .with temporary status is
not a railway servant. In view of this, it is clear that
after issuing of the Establishment Serial No.18 of 1987, a

with temporary status
dependant of a casual laboureg/whzrsas not been reqyularised

is entitled to compassionate appoin:xznt. But in that case
the compassionate appointment can be given only to widow,
son and daughter, and the benefit of yiving compassionate
appointment to a near relative other than widow, son and
daugyhter is not available to a casual 1labourer with

temporary status who dies in harness without being

regyularised.
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13. The learned counsel for the petitioner
in OA No.212 of 1996 has relied on the decision of the

Hon'ble Supreme Court in the case of Yashwant Hari Katakkar

v. Union of India and others, 1995 AIRSCW 370.That case does
not deal with a railway employee or a person in the
enyayement undef the Railways. There the Hon'ble Supreme
Court held that the petitioner before their Lordships had
put in 18% years of service and there is nothingy on record
to show why he was not made permanent. Keepiny in view the
facts and circumstances of that case, the Hon'ble Supreme
Court held that the applicant before their Lordships shall
be deemed to have become permanent after he has served the
Government for such a lony period. As that case does not
deal with employees under the Railways, the same does not
provide any support to the case of the applicants before us.
14.In view of our above discussions, the two
questions referred to Full Bench are answered as follows:
(1) There beiny no provision in the relevant
r rules of the Railways for deemed
{Ef regyularisation of casual labour and casual
it.labour with temporary status, the decisions
of Calcutta Bench in Malati Kar's case

(supra) and the decisions of this Bench of

the Tribunal in Sumati Patra's case ( supra)
and Manaka Bijili's case (supra) do not lay
down the correct law.

(2) The dependant of a casual labourer
with temporary status who dies in harness
without having his service reqgularised, is
entitled to consideration for compassionate

appointment strictly in terms of
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Establishment Serial No.18 of 1987.
15. These five cases may now be put up

before the Division Bench for consideration and disposal.

* Vormallom

VICE-CHAIRMANW O‘
e 0.840]

-
o

| n'lDN1¢W)'
o

(G.NARASTMHAM)
MEMBER (JUDL. )

- s
L.HMINGLTANA) JSKL’ K.Q\

MEMBER (ADMN. )

I, oct

CAT/Cutt.Bench/ ,2001/AN/P.S




0.A. 200/94 ' ] ik

[

ORDERS OF THE TRIBUNAL

0.A.NOs.200/94, 388/94, 622/94, 623/94
212/96, 539/93, 141/94, 681/95
and 652/96

Order dated 11.3.2002

In all these Original aApplications several

individuals engaged by the Railways as casual
labourers, not being taken to Temporary Status/
Regular Establishment, approached this Tribunal.
In sOome of the O.As the widows are also the
applicants. They want the pensionary benefits/
family pensions and appointments on compassioOnate
grounds to be provided to their legal heirs.

In Original Application N0s.200/94, 388/94, 212/96

622/94 and 623/94, the matter at issue was

examined by the Full Bench, where the following
pOints/issues were raised for consideration,

"l1. Whether casual employee/emplovyees
are entitled to retiral benefits or
pensionary benefits, if he or they retire
while working as casual labourers or
even after attaining temporary status

and without being regularised or made
permanent against substantive permanent
pOsts and whether the Calcutta Bench in
Malati Kar's case (Supra) and this Bench
in the cases of Sumati Patra and Manaka
Bijili (supra) holding that services of
casual employee in each of these cases

' should be deemed t© have been regularised’
laid down the correct law;

2 Whether the dependant of a casual
labourer, who dies in harness or in
indigent circumstances without having his
services regularised, would be entitled
for being considered for appointment on
cOmpassionate groung".

On examination of the matter the Full Bench
answered the above said two issues/points as
under.

ok 2 There being no provision in the
relevant rules of the Railways for deemegd
regularisation of casual labour:-and casual
labour with temporary status, the decisioms
of Calcutta Bench in Malati Kar's case
(supra) and the decisions of this Bench

of the Tribunal in Sumati Patra's case
(supra) and Manaka Bijili's case(Supra 1

7

J6 Tiot lay down the correct laws ‘
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" Full Bench, already, being similar points | Ea

without having his service regularised, is

entitled to consideration for compassionate
appOintment strictly in terms of Establish-
ment Serial No. 18 of 1987",

In view of the aforesaid replies given |
by the Full Bench, the Respondeﬁts are directed

to examine each of the cases individually.,with

|
further direction to grant necessary relief |
to the applicants.

Original application Nos.539/93, 141/9%,

681/95 and 652/96 are analogous to the aforesaﬁd

five Original Applications, disposed of by the
|

{
|
{
|

involved therein. In this view of the matter,

\
Respondents are directed to examineﬁthese four

O.As(0.A.N0s5,539/93, 141/94, 681/95 and 652/96) 5
individually and they are hereby directed teo

grant necessary relief to the applicants thé; ;;.‘
in the line of the answers(supra) given by kh[',_: ‘

Full Bench. |

|
&
In the result, all the Original Applica‘tioaé

l
|

as mentioned above, are allowed. Respondents

\
are directed to grant necessary consegnential
el

reliefs&o the applicants within a period of
three months from the date of receipt of c0pi7*es

\
of this order. There shall, however, be no |

order as to cOsts.

a]uﬂ’




