CENTRAL ADMINISTRATIVE TRIBUNAL
" CUTTACK BENCH : CUTTACK

ORIGINAL APPLICATION NO.126 OF 1994
Cuttack this the |Gk day of June, 2001

Surendra Ku.Behera eoe Applicant (s)
=VERSU S~
Union of India & Others coe Respondent (s)

(FOR INSTRUCTIONS)

l. Whether it be referred to reporters or not ? Y.

26 Whether it be circulated te all the Benches of the ~r-
Central Adninistrative Tribunal or net ?2

\/‘ C.rmm 19-6-7)-
QMMM (G «NARASIMHAM)

VICWAéRw [ _ MEMBER (JUDICIAL)
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‘ CENTRAL ADMINISTRATIVE TRIBUNAL
f e & CUTTACK BENCH 3 CUTTACK

ORIGINAL APPLICATION NO. 126 CF 1994
Cuttack this the |qth day of June,2001

CORAM:

THE HON'BLE SHRI SOMNATH SOM, VICE=CHAIRMAN
AND
THE HON'BLE SHRI G.NARASIMHAM, MEMBER (JUDICIAL)

Surendra Kumar Behera, aged about 45 years,

Sen of Late Gandharb Behera working as
Sr.Clerk in the Office of the Bridge Inspecter,
SoEoRlYoo CuttQ.Ck

coe Applic ant
By the aAdvecates Mr.D+.P.Dhalasamant
=~VERSUS=

Us. Union of India represented through its
Secretary to Government, Ministry of
Railway, New Delhi

2. Divisienal Railway Manager, S.E.R. Khurda Road,
At/PO-Jatni, District - Khurda

3e The Senior Divisienal Persennel Off icer,
SeEsR e, Khurda R@ad, At/Po - Jatni: DiSt"Khurda

ece Respmdeﬂts
By the Advocates Mr «D.N ;Mishra
Standing Counsel
(Railways)
ORDER

MR .G JNARASIMHAM, MEMBER (JUDICIAL): Applicant, Surendra Kumar

Behera, Senior Clerk in the Office of Bridge Inspector, S.E.

Railway, Cuttack, filed this Original Applicatien in March/94,
with a prayer to issue direction on the respondents to count
the period of his adhoc service as Senier Clerk frem 26.5.1980
t9 21.2.1989, the date on which he was regularly posted as
Senior Clerk and accerdingly alter the senioerity list dated
1.3.1993 under Annexure-6 by changing his position frem sl.Ne.44
to Sl. No.,2, on the ground that he continued in that post en

adhec basis as Senior Clerk till he was regularised on 21.2.1989

han Lo ket oy
/\ aRd-in view of the decision—ef the Apex Court in Direct Recruit

—
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Class~II Engineering Officers' Associatien vs. State of
Maharashtra reperted in AIR 1990 SC 1607. In the Original
Applicatien several facts have been averred frem the date »\rue
of his initial jeining the railway service as Khalasi in
March, 1966. sSince his seniority in the cadre of Senier
Clerk needs to be determined, other facts concerning his
regular promotion as Junior Clerk, though averred, are not
relevant.
2. The Department in their counter opposed th§Suprayer
stating that the applicant aleng with others were empaneled
for promotion to the post ef Junier Clerks by order dgted
1.10.1981. Hence question of assigning his seniority in the
cadre of Senior Clerk prior to 1,10.1981 does neot arise, The
applicant was promoted as Senior Clerk on adhec basis, but
has been regularised as Senier Clerk with effect from 21.2.1989,
after follewing the relevant rules, i.e., after the applicant
appeared at the suitability test en 11.12.1988 and declared
suitsble. Hence seniority will be counted from the date of
regularisation in case of departmental prometees, as mentioneqd -
under Ruleéggjb I.ReEeMe, VOl.I, the date of regularisatien
is the effective date of seniority.
e No rejoinder has been filed by the applicant.
4, We have heard Shri D.P.Dhalasamant, the learned
counsel for the applicant and Shri De.N.Mishra, the learned
Standing Counsel.
5 Annexure-4 dated 17.7.1980 is the relevant order
promoting the applicant to officiate as Senier Clerk en agdhoc
basis. This order was passed by the Divisional Persennel

Officer, Se.E.Railways, Khurda Road. We may as well quote the
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that order in extense, as under

" Seou East Railw

OFFICE OF THE DIV .RLY .MANAGER
0.0, NO, 125/80 / KHURDA ROAD:DATED:17,.,7.1980

With the appreval of Sr.DEN/KUR the feollowing
adhoc promotions erders”’ are issued.

l. Sri SeK.Behera, O.Efg. Allowed to .fficiate as
Jr.Clerk in scale See.Clerk purely on lecal
Rse260-400/=(RS) of adhoc measure in scale
BRI/CTC Rse320=560/=(RS) wee.f.

26.5.80 and posted in
same station against the
existing vacancy

The above promotien is purely adhoc measure and
does not confer him any title or claim for his
future promotion, confirmation and centinuance
as such over his seniers

sa/-
DIV« ,PERSONNEL OFFICER ZQR ®

It will be seen that the applicant was allewed to
officiate as Senier Clerk on lecal adhec measure at the same
station against an existing vacancy. It has also been made
clear that this promotien gees neot cenfer any title or claim
for future premotien/confirmatien and/er centinuance as such
over his seniors. In other werds, it has been made clear threugh
this erder that by such lecal adhec promotien to officiate as
Senoor Clerk he cannet be placed above his seniors in the
gradation list, which was by then existing. Further the order
does not spell out or indicate that the applicant has been
given this aghoc premotien after fellewing the relevant rules
for promotien to the cadre of Senier Clerk. On the other hand,
the very fact that it was made purely en lecal adhec measure
would indicate that cases of others including his seniors
were not taken inte consideration. This premotion was made
just as a stop-gap-arrangement as the applicant was available

at the same station. This apart, Annexure-2, the seniority
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of Junier Clerks reveals that the applicant, whe figures at
Sl, Ne.50, has been appointed as Junior Clerk en regular
basis en 11.6.1982 and this date has been shown as the
effecEiVe date of seniority in that grade. The applicant
has?{:il\allenged his regular premotion to the cadre of Junior
Clerk on 11.6.1982 before this Tribunal. Even in this O.a.
there l;;;s no prayer to that effect. Hence when he was not
regularly promoted as Junior Clerk prier te 11.6.1982, his
claim for counting his seniority in the cadre of Senier
Clerk from the date of his adhoc premotien en 26.5.1980
is meaningless.
6o Under Rule1l74 of I.R.E.M., VOlI(1989 Edn.), 331/3%
of vacancies in the grade of Senior Clerks will be fille@ v
under twO modes, i.e., 20% by Direct Recruitment of Graduates
in the age groups ef 18 to© 25 years through the Agency of
Rallway Recruitment Beards and the 2nd, i.e. the remaining
13/1/3% through a Limited Departmental Competitive
Examination from amengst serving Graduates working as Junier
Clerks through the Agency of Rallway Recruitment Boards.
The rest 66 1/3% of vacancies are apparently filled by
promotien through non-selection. Thus fer premotion to the
cadre of Senier Clerks, certain formalities under these rules
are t® be undertaken. It is only after a Junior Clerk coming
under the zone of consideratiox:’?ecanés}successful :Lo?zge
eligible to be promoted as Senior Clerk. As earlier stated,
applicant has been given prometion en lecal adhoc measure
under Annexure-4, by not following these rules of promotien.,
-T. During hearing reliance was placed en the

fellowing decisions.,
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1) Direct Recruit Class-II Engineering Officers"
Association vs. State of Maharashtra (AIR 1990
SC 1607)

2) Rajbir singh vs. Union of India & Ors. (AIR 1991
SC 518)

3) Ajit Kr.Rath vs. State of Orissa (@000 scc(Ls&s) 192

While summing up their views in Para-44 of the ‘
judgment under (A) in DirectRecruit Class-II Engg.Officers'
Association case (Supra) the Apex Court made it clear that
where initial appointment is only adhec ang not according teo
rules and made as stop-gap-arrangement, the officiatien in
such post cannot be taken into account for considering the
seniority. Under (B) it was held that if initial appointment
is not made by following the precedure laid down under the
rules, but the appointee continues in that pest uninterruptedly
till the regularisation of his service in accordance with
rules, the peried of officiating service will be counted.
The learned counsel for the applicant placed reliance en this
Observation of the Apex Ceurt. Theugh the view of the Apex
Court under (A) prima facile, appears te be contrary te its
view under (B), it is not se, as has been explained by the
Apex court in Ajit Rathbcase (Supra). In State of West Bengal
Vse Agherenath Dey reperted in (1993) 3 SCC 371, a three
Judges Bench of the Apex Ceurt had an occasion to interpret
the aforesaid two views of the Censtitutien Bench of the )
Apex Court in Direct Recruit Class-II Engg.Officers' Aassn.
case. In Agherenath Deys case the three Judges Bench in
Para-25 (as quoted in Para-27 of Ajit Kr.Rath case) held
as under :

“The conclusion (B) was added to cover a different

kind of situation, wherein the appointments are
otherwise regular, except for the deficiency ef
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certain procedural reguirements laid down

by the rules. This is clear from the epening
words of the conclusien (B), namely, 'if the
initial appointment is not made by follewing
the procedure laid down by the rules' and the
latter expression 'till the regularisatien of
his service in accordance with the rules'.

We read conclusion (B), and it must be so read
to reconcile with cenclusien (A), te cover
the cases where the initial appeintment is
made against an existing vacancy, net limitegd
te a fixed period of time or purpose by the
appointment order itself, and is made subject
to the deficiency in the precedural require-
ments prescribed by the rules for adjudging
suitability of the appointee for the post
being cured at the time of regularisatioen,

the appointee being eligible and qualified

in every manner for a regular appointment on
the date of initial asppointment in such cases.
Decision about the nature of appointment, fer
determining whether it falls in this categery,
has te be made on the basis of the terms of
the initial appointment itself and the previsiens
in the rules. In such cases, the deficiency in
the procedural requirements laid down by the
rules has t® be cured at the first availsble
opportunity, without any default of the
employee, and the appointee must centinue in
the post uninterruptedly till the regularisa-
tien of his service, in accordance with the
rules. In such cases, the appointee is net te
blame for the deficiency in the precedural
requirements under the rules at the time of
his initial appointment, and the appeintment
not being limited to a fixed period of time
is intended to be a regular appointment, '
subject to the remaining precedural require-
ments of the rules being fulfilled at the
earliest",

As earlier discussed, the applicant was given
adhoc promotien without fellewing the departmental rules
for promotien and that tee on a lecal adhoc measure at
the same statien, much prier to his regular premetion in
the cadre of Junier Clerk. The cenclusion of the Apex
Court in Direct Recruit Class-II Engineering Officers
Association case under (B) will not be of any help to the

applicant.
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Next)the case of Rajbir Singh, where Railway
e

empleyees were regularised while in premetional posts en adhec
basis. This case will net help the applicant because the
empleyees therein were promoted on adhoc basis against the
substantive vacancies after finding them qualified to the
posts through helding seme tests and on this backgreund their
seniority was declared from the dates of aghoc premotions.
On the other hand at Para-2 the Apex Court observed as £ollews:

"It is well settled by several decisions of

this Court that an appointment against a

purely teémporary adhoc on fortuitous pest

does not entitle the holder of the peost

to be a member of the service and as such,

such fortuiteus en adhec appointment deoes

not entitle the holder of the post te get

the benefit of the period of such aghec
or fortuitous service".

% Apart from the aforesaid latest pesitiem,
Rule 302, eof Indian Raillway Establishment Manual,
Veol. I, 1989 Editien is clear on this issue. We may

as well quote the relevant positien of the rule as

under 3

".oo In categoOries of posts partially
filled by direct recruitment and
partially by premotien, the criterien
for determination of seniority should
be the date of reqular premetien

after due precess (emphasis made) in

the case of promotee oeo "

As earlier discussed, the applicant was
not given adhec premetien threugh a regular test
and after considering his eligibility. The
suitability - test was held wonly en 11.12.1988

and thereafter he was declared suitable.
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4 There is yet another flaw in this Original

Application where the applicant claims that his positien

in the senierity list under annexure-6 te be changed frem
Sl. No.44 to Sl. Ne.,2. In other words, he wants a directien
te be issued t© the departmental autherities that he should
be declared senior in the cadre of Senier Clerks te Senier
Clerks placed at Sl. Nes. 2 te 43, under Annexure-6., If
this prayer of the applicant is allowed, then the Senior
Clerks figuring at Sl. Nos. 2 t© 43 under Annexure-6 weuld
be vitally affected. Since their senierity would be vitally
affected, they are necessary parties in this Original
Applicatien. Their nen-impleadment would necessarily entail
dismissal of this Original Applicatien. In State of Bihar
vs. Kameswar Prasad Singh reported in 2000 SCC(L&S) 845

(in Para-26 at Page-849) the Apex Court clearly ebserved
that in the absence of persons likely te be affected by the
relief prayed for, the Writ Petitions should have normally
been dismissed unless there existed specific reasons fer
non-impleadment of the affected persons. In that case the
Apex Court dismissed the Writ Petitions en that groungd
also, cbserving that neither was any reasen assigned by

the writ petitieners nor did the Court (High Court) felt

it necessary to deal with this aspect of the matter and
that ignoring such a basic principle of law has resulted in
supersessien of 168 Inspectors and 407 Deputy S.P.Os. In
the case before us, the applicant has net assigned any reasen
as to why he has not impleaded persons ever whom he claims
senierity te be placed at Sl. Ne.2 under Annexure-6. On this
ground alse the applicatien fails.

| % Before clesing, we may take noete of anether fact
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that by order dated 1.1.1993, (Annexure-10) the applicant
was assigned duties of Head Clerk, in addition to his own
work because of the prometion of Head Clerk, Shri B.C.Das

to O.S. Gr.II. The Bridge Inspector, S.E.Railway, Cuttack,
under whem the applicant has been serving, had addressed

a letter tO Sr.D.E.N., Khurda Road, recommending premotien

of the applicant as Headclerk on adhoc measure till such
time a regular man was posted. By order dated 17.2.1994,

the then Hon'ble Vice-Chairman of this Bench allewed the
applicant to continue as Headclerk in case he was helding
the post on that date. Thereafter on 2.9.1994, the then Hon'ble
Member (Administrative) of this Bench medified that order te
the effect that prometion accorded te other candidates
(apparently to the cadre of Headclerks) if any, weuld be
subject to the result of this Applicatien. These interim
orders now stand vacated.

ly- For the reasons discussed above, we de not see

any merit in this application which is accerdingly dismissed,

but without gny erder as tc costs.

J‘ Y " o . A lC, C -0 V-
A somy ), (G «NARASIMHAM)
VICE-CHAENAY 200 | MEMBER (JUDICIAL)
— .
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