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CENTRAL ADMINISTRIVE TRIBUNAL 

CUTTACK BENCH : CUTTACK 

ORIGINAL APPLICATION NO. 126 OF 1994 
Cuttack this the c134 day of JUne,2001 

CORI4M: 

THE HON' BLE SlIRI SC!INATH SQl, VICE-CHj4J 
AND 

THE HON' BLE SHRI G .NARASIMH*l, MEMBER (JuDIcIAL) 
... 

Surendra Kurnar Behera, aged about 45 years, 
Son of Late Gandharb Behera working as 
Sr-Clerk in the Office of the Bridge Inspector, 
S.EiRly., Cuttack 

... 	 Applicant 
By the AdvOcates 	 Mr.D.P.Dhalasarnant 

-VERSUS- 

. 	Union of India represented through its 
Secretary to Government, Ministry of 
Railway, New Delhi 

Divisional Railway Manager, S.E.R. Khurda Road, 
At/PO-Jatni, District - Khurda 

The Senior Divisional Personnel Officer, 
S.E.R., Khurda Road, At/PO - Jatni, Dist-Khurda 

Respondents 
By the Advocates 	 Mr.D.N.Mishra 

Standing Counsel 
(Railways) 

OR D E R 

MR .G .NARASIMHAM, M4BER (JuDIcIAL): Applicant, Surendra Kurnar 

Behera, Senior Clerk in the Office of Bridge Inspector, S.E. 

Railway, Cuttack, filed this Original Application in March/94, 

with a prayer to issue direction on the respondents to count 

the period of his adhoc service as Senior Clerk from 26.5.1980 

to 21.2.1989, the date on which he was regularly posted as 

Senior Clerk and accordingly alter the seniority list dated 

1.3.1993 under Annexure-6 by changing his position from Sl.N6.44 

to Si. No.2, on the ground that he continued in that post on 

adhoc basis as Senior Clerk till he was regularised on 21.2.1989 
t&AA L 	Ii 

an4-in--v4ew of-t -dec &i-onef the Apex Court  in Direct Recruit 
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Class-Il Engineering Officers' Asscciatjori VS. State of 

Maharashtra reported in AIR 1990 sc 1607. In the Original 

Application several facts have been averred from the date ;'LvL 

of his initial joining the railway service as Khalasi in 

March, 1966. Since his seniority in the cadre of Senior 

Clerk needs to be determined, other facts concerning his  

regular promotion as Junior Clerk, though averred, are not 

relevant. 

2, 	The Department in their counter Opposed thL>prayer 

stating that the applicant alOng with others were empaneled 

for promotion to the post of Junior Clerks by order dated 

1.10.1981. Hence question of assigning his seniority in the 

cadre of Senior Clerk prior to 1.10.1981 does not arise. The 

applicant was promoted as Senior Clerk on adhoc basis, but 

has been regularised as Senior Clerk with effect from 21.2.1989, 

after following the relevant rules, i.e., after the applicant 

appeared at the suitability test On 11.12.1988 and declared 

suitable. Hence seniority will be cOunted from the date of 

regularisation in Case of departmental promotees, as mentioned - 

under Rule-03,, I.R.E.M., Vol.1,, the date of regularisatjcn 
t- 

is the effective date of seniority. 

No rejoinder has been filed by the applicant. 

We have heard Shri D.P.Dhalasarnant, the learned 

cOunsel for the applicant and Shri D.N.Mishra, the learned 

Standing COunsel. 

Annexure-4 dated 17.7.1980 is the relevant order 

promoting the applicant to officiate as Senior Clerk on adhoc 

basis. This order was passed by the Divisional Personnel 

Officer, S.E.Railways, Khurda Road. We may as well quote the 



/ that order in extenso, as under : 

' South eastern Railway 

OFF ICE OF THE DIV*RLY.MANAGER  0.0. NO. 325/80 / 	 KHURDA ROAD: DATED: 17.7.1980 
With the approval of Sr.D/KUR the following 
adhoc promotions orders are issued. 
1. Sri S.K.Behera, Offg. 	Allowed to officiate as 

Jr-Clerk in scale 	S.Clerk purely on local 
Rs.260-400/-(R5) of 	adhoc measure in scale 
BRI/cTc 	 Rs.320-560/-(RS) w.e.f. 

26.5.80 and posted in 
same station against the 
existing vacancy 

The above promotion is purely adhoc measure and 
does not confer him any title or claim for his 
future promotion, confirmation and continuance 
as such over his seniors 

Sd/-u 
DIV. .PERSONNEL OFF ICER/KtjR." 

It will be seen that the applicant was allowed to 

Officiate as Senior Clerk on local adhoc measure at the same 

station against an existing vacancy. It has also been made 

Clear that this promotion does not confer any title or claim 

for future promotion/confirmation and/or continuance as such 

Over his seniors. In other words, it has been made clear through 

this order that by such local adhoc promotion to off iciate as 

Senoor Clerk he cannot be placed above his seniors in the 

gradation list, which was by then existing. Further the  order 

does not spell out or indicate that the applicant has been 

given this adhoc promotion after following the relevant rules 

for promotion to the cadre of Senior Clerk. On the other hand, 

the very fact that it was made purely on local adhoc measure 

would indicate that cases of others including his seniors 

were not taken into consideration. This promotion was made 

just as a stop-gap-arrangement as the applicant was available 

at the same station. This apart, nnexure-2, the seniority 



of Junior Clerks reveals that the applicant, who figures at 

51. N0.50, has been appointed as Junior Clerk on regular 

basis an 11.6.1982 and this date has been shown as the 

effective date of seniority in that grade. The applicant 

haschallenged his regular promotion to the cadre of Junior 

Clerk on 11.6.1982 before this Tribunal. Even in this 0.A. 

there k no prayer to that effect. Hence when he was not 

regularly promoted as Junior Clerk prior to 11.6.1982, his 

claim for Counting his seniority in the cadre of Senior 

Clerk from the date of his adhoc prcmotion on 26.5.1980 

is meaningless. 

6. 	Under Ru].e174 of I.R.E.M., VOlI (1989 Edn.), 331/3% 

of vacancies in the grade of Senior Clerks will be fi]d 1' 

under two modes, i.e., 20% by Direct Recruitment Of Graduates 

in the age groups of 18 to 25 years through the Agency of 

Railway Recruitment Boards and the 2nd, i.e. the rentaining 

13/1/3% thrOugh a Limited Departmental Competitive 

Examination from amongst serving Graduates working as Junior 

Clerks through the Agency of Railway Recruitment Boards. 

The rest 66 1/3% of  vacancies are apparently filled by 

promotion through non-selection. Thus for promotion to the 

cadre of Senior Clerks, certain formalities under these rules 

are to be undertaken. It is only after a Junior Clerk coming 
Li ,'4- 

under the zone of consideration)becofltàsuccessful tebe 

eligible to be promoted as Senior Clerk. As earlier stated, 

applicant has been given promotion on local adhoc measure 

r 1flflexUre-4, by not following these rules of promotion. 

During hearing reliance was placed on the 

Owing decisions. 
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'A 	

1) Direct Recruit Class-Il Engineering Officers' 
Association vs. State of Maharashtra (AIR 1990 
SC 1607) 

Rajbir Singh vs. Union of India & Ors. (AIR 1991 
SC 518) 

Ajit Kr.Rath vs. State of Orissa(Z000 SCc(I&s) 192 

While summing up their views in Para-44 of the 

judgment under (A) in DirectTRecruit Class-Il Engg.Officer5' 

Association case (Supra) the Apex Court made it clear that 

where initial appointment is Only adhoc and not according to 

rules and made as stOp-gaparrangernnt, the officiation in 

such post cannot be taken into account for considering the 

seniority. Under (B) it was held that if initial appojntmt 

is not made by following the procedure laid down under the 

rules, but the appointee continues in that post uninterruptedly 

till the regularisation of his service in accordance with 

rules, the period of officiating service will be counted. 

The learned counsel for the applicant placed reliance on this 

observation of the Apex Court. Though the view of the Apex 

Court under (A) prima facie, appears to be contrary to it5 

view under (B), it is not so, as has been explained by the  

Apex Court in Ajit Rathcase (Supra). In State of West Bengal 

v. Aghorenath Dey reported in (1993) 3 5CC 371, a three 

Judges Bench of the Apex Court had an Occasion to interpret 

the aforesaid two views of the Constitution Bench of the 

Apex Court in Direct Recruit Class-Il Engg.Officers' Assn. 

case. In Aghorenath Deys case the three Judges Bench in 

Para-25 (as quoted in Para-27 of Ajit Kr.Rath case) held 

as under : 

NThe  conclusion (B) was added to cover a different 
kind of situation, wherein the appointments are 
otherwise regular, except for the deficiency of 



6 

certain procedural requirements laid down 
by the rules. This is clear from the Opening 
words of the conclusion (B), namely, 'if the 
initial appointment is not made by following 
the procedure laid down by the rules' and the 
latter expressi 	'till the regularisation of 
his service in accordance with the rules1 . 
We read conclusion (B), and it must be so read 
to reconcile with conclusion (A), to c,er 
the Cases where the initial appointment is 
made against an existing vacancy, not limited 
to a fixed period of time or purpose by the 
appointment Order itself, and is made Subject 
to the deficiency in the procedural require- 
ments prescribed by the rules for adjudging 
suitability of the appointee for the post 
being cured at the time of regularisaticn, 
the appointee being eligible and qualified 
in every manner f Cr a regular appointment O 
the date of initial appointment in such Cases. 
Decision about the nature of appointment, for 
determining whether it falls in this category, 
has to be made on the basis of the terms of 
the initial appointment itself and the provisions 
in the rules. In such cases, the deficiency in 
the procedural requirements laid down by the 
rules has to be cured at the first available 
opportunity, without any default of the 
employee, and the appointee must continue in 
the post uninterruptedly till the regularisa- 
tion of his service, in accordance iith the 
rules. In such cases, the appointee is not to 
blame for the deficiency in the procedural 
requirements under the rules at the time of 
his initial appointment, and the appointment 
not being limited to a fixed period of time 
is intended to be a regular appointment, 
subject to the remaining procedural require- 
ments of the rules being fulfilled at the 
earliest'. 

AS earlier discussed, the applicant was given 

adhoc protion without following the departmental rules 

for prciotion and that too on a local adhoc measure at 

the same stati, much prior to his regular promotion in 

the cadre of Junior Clerk. The conclusion of the Apex 

Court in Direct Recruit Class-Il Engineering Officers 

Association case under (B) will not be of any help to the 

applicant. 

i•___•__ 	=:;,.; 	---::----- 	 - 
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F 	 Next ) the case of Rajbir Singh, where Railway 

employees were regularised while in promotional posts on adhoc 

basis. This case will not help the applicant because the 

employees therein were prc3noted on adhoc basis against the 

substantive vacancies after finding them qualified to the 

posts through holding some tests and on this background their 

seniority was declared from the dates of adhoc promotions. 

On the other hand at Para-2 the Apex Court ctserved as follows: 

"It is well settled by several decisions of 
this Court that an appointment against a 
purely temporary adhoc on fortuitous post 
does not entitle the holder of the post 
to be a member of the service and as such, 
such fortuitous on adhoc appointment does 
not entitle the holder of the post to get 
the benefit of the period of such adhoc 
or fortuitous service", 

Apart from the aforesaid latest position, 

Rule 302, of Indian Railway Establishment Manual, 

Vol. I, 1989 Edition is clear on this issue. We may 

as well quote the relevant position of the rule as 

under : 

"... In categories of posts partially 
filled by direct recruitmit and 
partially by promotion, the criterion 
for determination of seniority should 
be the date of regular promotion 
after due nrocess (emphasis made) in 
the case of prcnotee ... 'I 

As earlier discussed, the applicant was 

not given adhC.c promotion through a regular test 

and after considering his eligibility. The 

suitability 	test 	was 	held only on 11.12.1988 

and thereafter he 	was declared suitable. 
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There is yet another flaw in this Original 

" Application where the applicant claims that his position 

in the seniority list under Anriexure-6 to be changed from 

Si. N0.44 to si. No.2. In other words, he wants a direction 
to be issued to the departmental authorities that he should 

be declared senior in the cadre of Senior Clerks to Senior 

Clerks placed at Si. NOs. 2 to 43, under Annexure-6. If 

this prayer of the applicant is allowed, then the Senior 

Clerks figuring at Si. NOs. 2 to 43 under Annexure-6 would 

be vitally affected. Since their seniority would be vitally 

affected, they are necessary parties in this Original 

Application. Their non-irnpleadment would necessarily entail 

dismissal of this Original Application. In State of Bihar 

vs. Kanieswar Prasad Singh reported in 2000 SCc(L&S) 845 

(in Para-26 at Page-849) the Apex Court clearly Cbserved 

that in the absence of persons likely to be affected by the 

relief prayed for, the Writ Petitions should have normally 

been dismissed unless there existed specific reasons for 

non-impleadment of the affected persons. In that Case the 

Apex Court dismissed the Writ Petitions on that ground 

also, cbserving that neither was any reason assigned by 

the writ petitioners nor did the Court (High Court) felt 

it necessary to deal with this aspect of the matter and 

that ignoring such a basic principle of law has resulted in 

supersession of 168 Inspectors and 407 Deputy S.P.O. In 

the case before us, the applicant has not assigned  any reason 

as to why he has not impleaded persons ever whom he claims 

seniority to be placed at Si. N0.2 under Annexure-6. On this 

ground also the application fails. 

Before closing, we may take note of another fact 
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- r that by order dated 1.1.1993, (Annexure-lO) the applicant 

was assigned duties of Head Clerk, in addition to his own 

work because of the promotion of Head Clerk, Shri B.C.Das 

to O.S. Gr.II. The Bridge Inspector, S.E.Railway, Cuttack, 

under whom the applicant has been serving, had addressed 

a letter to Sr.D.E.N.. Khurda Read, recommending promotion 

of the applicant as Headclerk on adhOc measure till such 

time a regular man 	posted. By order dated 17.3.1994, 

the then Hc&ble Vice-Chairman of this Bench allowed the 

applicant to continue as Headclerk in case he was holding 

the post on that date. Thereafter on 2.9.1994, the then Hon'b].e 

MeiTlber(Admjnistrative) of this Bench modified that order to 

the effect that promotion accorded to other candidates 

(apparently to the cadre of }ieadclerks) if any, would be 

subject to the result of this Application. These interim 

Orders now stand Vacated. 

For the reascns discussed above, we do not see 

any merit in this application which is accordingly dismissed, 

but without any order as to costs. 

46AVH I  SON) 
VICE-CHAj1JU 

J - 
B .K.SAHOO// 

(G .NARA5IMHjv1) 
ME1BER (JUDICIAL) 


