
IN ThE C EN TRAI At4I NI S TRA yE TRIBUHAL 
OJ TTAK B 1CHcU TIAcK. 

QGINAL APPLICAON NO.125 OF 1994. 
cuttack,this the 23H day of 	2000, 

JAGBANDHJ MOHAPATRA & ORS. 	.... 	 APPLICIiN IS. 

VERSUS. 

UNION or INDIA & OThERS. 	 RESPOND EN as. 

FOR INST JCTtON 

Whether it be referred to the reporters or not? ' 

whether it be circulat& to all the Benches of the 
Citra1 MJflinistrative Tribunal or not? 

(C. NARASIMIIM) 	 (SOMNATH SOM) 	) MDIBER(JtJDICIAI) 	 VIC&CHAIRMAN 



CENTRAL ADMINISTRA1IVE TRIBUNAL 
/ 	 QJTTACK B ENCHsCU TTAQ. 

QRIGINAL APPLICAON NO.125 OP 1994. 
cuttack, this the2 	day of 	, 20000  

.•.. 	 g 
CO RAM: 

THE HONOU RAB t1 E MR. SOMNA #IH SON. VICE- CHAI t4AN 
A N D 

ThE HONOURAI3LE MR. G.NARASIMH,M34J3ER(JtJD). 

1. • 	JAGAI3AND}U MOFIAPA TRA, 
Aged about 31 years, 
son of Krushna Chandra Mohapatra, 

2. 	Bijaya Kumar Sahoo, 
Aged about 33 years, 
son of Ni ranj an Sahoo, 

Both are at present working as Junior Clerk, 
Office of the Divisional Canmercial Manager 
(Claims) ,outh Eastern Railway,Bhubaneswar, 
Di S t:I(hu rda. 

3. 	KUnja Behari Rath, 
Aged about 32 years, 
Son of Iculamani Rath, 
at present working as Jr.Clerk, 
Office of the Senior Divisi cnal Personnel 
Of fic er, South Eastern Railway, Khurda Road, 
Di at :Pu ri. 

.... APPLIC/iNT. 

By 1 egal prac ti ti cxier s M/s. G.A. R. Dora, V. Na rasingh, J. ienka, 
vxa tea. 

-VERSUS - 

Union of India represented through 
the General Manager,s.E,Railway, 
Ga rd en Reach, Calcutta 43, 

Chief Personnel officer, 
S. E. Railway, Garden Reach, 
Calcutta- 43. 

3, 	S efli or Di vi. si o ial Personnel Officer, 
S. E, Railway, Chakradharpu r, 
Dist.Singhbhum(Bihar), 

4. 	Divisional Railway Manager, 
S. E, Railway,Xhurda Road, 
A VP o:Jatni,flist.yhurda. 
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Senior Divisional Personnel Officer, 
S.E,Railway.Khuula Road,Ailposjathi, 
Dis t:Khurda. 

Senior Divisional CQmercial Manager, 
S.E.Railway,yhurda Road,AVPO:Jatni, 
Dis t:IChurda. 

Akrura Pradhan, 
Senior Clerk, 
at present working in the Office of the 
Divisional Commercial Manager(Clajrns), 
S. E. Railway, At,/Po:Bhubanogwar, Di$t:Khurda. 

"S. 	 RESPONDENTS. 

BY legal practittcners M/s.B.Pal,O.N.Ghosh,Senior cc*.insel(pJ.ys.), 

OR D E R 

SOMNA 1 SOM, 	9MAI 1MAN: 

In this original Application under secticn 19 of the 

Administrative Tribunals Act,135, the applicants have prayed for 

a direction to the Respondents to promote them to the post of Sr. 

Clerk and to fix their seniority in the rank of Sr.Clerk from 

05-12-189 alonçith all conseq1ential benefits. 

2. 	 Case of the applicants is that applicants 1 and 2 

are working as Junior Clerk under the Divisional Commercial 

Manager(C].aims),s. E.Railway,Bhubanezwar, and applicant No.3 is 

working as Junior Clerk under the Senior Divisional Personnel 

Officer.s.E.Railway,ithurda Road.Init.tal].y they were appointed 

at chakradharpur Division in the year 13.Respondents issued a 

Circular dated 17421936(Aixure3) for fUhin t.p u the 13-1/ 

percentage of vacancies in the sank of $enior Clerk fciu amongst 

the graduate clerks al 	v1nc :w thr lcwer grades o. 

Clerk thraigh a competitive examination a1l4ng then the age 

relaxation.Applicants applied for sitting at the examination but 
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they were not informed further abat their applicaticns.In 

the meantime, they were transferred to Khurda Road DiVisiCn 

where they Caine to know that aesp cnd en ts have p romoted one 

Akrura pradhan,Res.No.7,who is Junior to then to the post 

of senior Clerk ai 25.1.1990 against the 13-1/3%graduate 

quOta.RespcfldentNo,7is juniog to the applicants as he 

has joined in that post of jr.Clerk on 12,8.1938 after the 

date of joining of applicants i.e. cii 1.7.1938 and 21.6.1933. 

on eniiry, they learnt that their names had been sent to the 

Office of the ReS.NO. 2 by the senior Divisional Personnel 

officer, Chakradharpur Division but even thEn they were not 

called for the examination and therefore, they were not 

C cii side re3 for pr an oti cii. They fi 1 ed a rep resen ta U on at 

innexure-5. Ihe Divisilial Railway Manager sent the 

representation to the Chief Personnel Officer,SE Railway, 

a rden geach, Calcu tta wi th copy to the Chai rman, Railway 

Recruitment BoanLlfl response the chairman, Railway Rent. 

Board informed (Annexure-.7) that names of applicants were 

not foxarded to the Railway 3oazLApp1iCaflts sent a further 

rep resenta tt on at Annexu re-8 but wi thoi t any response and 

in the context of the above facts,appliCaflts have cane up 

V 	in this original Applicati on With the prayers referred to 

earlier. 

30 	 Respcndents,:bk their c oin ter have 5 ta ted that 

the chief personnel Officer,issued Circular dated 11.8.1938 

at Annexure-1/l calling for applications from graduate 

Jr.Clerks for filling up of the 13-1/3 per centage of 

vacancies in the p ranoti cnal quota in the rank of S r. Clerks, 

it is stated that the eligibility of the applicaticZi was in 

respect of junior Clerks who were appointed in the gailways 
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bebieen the period frcni 1-4-1985 to 31-3-1983 only.It is 

further stated that the applications of the three applicants 

were received from the Senior Divisional Personnel officer, 

Chakradharpur in letter dated 5. 4.1%9(Annexure..p/2) .on 

scrutiny it was fcund that the three app1icaxts having been 

appointed after 31.3.1988 are not eligible for selection. 

The other eligible candidates were called for the selection 

test.As regazds, Akrura Pradhan, Res.NO. ?,Departmen tal. 

Resp(1)dents have stated that Res.No. 7 was appoir ted in the 

SE Railway,Khurda Road as Jr.Clerk on 12.8.1988.He also 

applied for the post of Sr.Clerk under the 13-1/3% CT.lota. 

Res.NO. -S forwarded the name of 17 serving graduate jr.tetks 

in his letter at Ann exu re-R/3 and pJ4. Out of 17 candidates, 

only 14 were eligible and three others not being eligible. 

were rej ec ted. whi le typing o t, the namesof candidates in 

the encloste to Annexure-R/3(which has not been enc1ced), 

the date of appointment of Res,No. 7 was wrongly typed at 

as 12.E3.1985 instead of the correct date 12.8.1988 and therefore, 

it was wrongly held that as Res.No. 7 was appointed as Jr.Clerk on 

12.3.1985 he was eligible. AccoX2lirlgly, ReS.No.7 appeared in 

the test and was finatly selected. !be result of the test is at 

Annexure-6 in which name of ReS.No.7 was wrongly .  included. 

Because of this, Res.No7 was promoted to the rank of Sr.Cierk. 

This error was not brctight to the notice of the ccrnpetent 

autho rity by anybody nor can it be detected by the official 

machinery.Only after receipt of a copy of this OA, the mistake 

cij,d be detected.Respondents have stated that further steps 

will be taken after disposal of this case .It is further stated 

that the applicants have cane up in this petition five years 

after the prctnotion of Res.NO.7 and therefore, their prayer 
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is not tenabla.It is also stated that one error made in respect 

of Respondent NO. 7 wa.ild not justify cc*miitLng the same error 

in respect of the appliCants.Ofl the above gro.inds, Respondents 

have cpposed the prayersof applicants. 

4. 	 In their rejoinder,appltcants have stated that 

in the letter at Annexure-ft/l,CPO has asked for applications 

to fillup the vacancies of Sr.Clerks which have occurred 

between the period 1.4.1935 to 31.3.1998.This letter does not 

shv that graduate Junior Clerks who are in service by 31.388 

shai1d be eligible for coctsideration.It is further stated that 

if Ann exu re. R/1 is in terp reted to mean t that only those 

graduate jr. Clerks who had joined service betweGl 1.4.1935 

to 313.1938 are entitled to take the examination then such 

interpretation will be violative of the Railway Board' s circular 

at Annexure-A/3 which is a stattory order.As regards Res.No.7 

i t has been men ti on ad in the rej oind er that even thci.i gh 

Dep r tmen tal Respondents have s ta ted that he was a.1 1 Q.i €d to 

take the examination and was made Sr. Clerk on being successtil 

because of a typographical error aba.tt his date of joining 

but Respondent No.7 has not yet been reverted and he has been 

further prcmoted to the post of Head Clerk. they have further 

stated that one Nityananda panda who joined as Jr. Clerk on 

12.3.193E3 was also all.cwed to participate in the examination. 

Applicants have stated that applicants 1 and 2 have already been 

pranoted as sr.Clerk and applicant No.3 has been declared 

suitable.On the above gro.i.nds, applicants have retterated 

their prayers in the original application. 



Railways have fi 1 ed a repl to the rej oi nd e r, 

in which they have $ ta ted that in the order at Ann XU re- Rh 

the eligibility criteria other than educational qualificaticn 

was not explicit but it is implied that only graduate 

Jr. Clerks who have been appointed beeen 1.4.1935 to 

31.3.1938 wxld be eligible to sit in the examinaticn. They 

have stated that even granting that the vacancies from 

1.4.1935 to 31,3.1933 are to be filled up a person whohad 

not joined service by 31,3.1938 dvic1sly wo.tl.d not be 

eligible to be Considered. As regards Shri N.N.Parida it has 

been stated that altho..igh he joined as Jr.Clerk on 12,9.1.938 

his application was wrongly sently to the Railway Recruitment 

aoard, the mistake was ditects5 only after receipt of the 

original Application but Shri N,N.Parida did not came cit 

suOc es $ fu 1 in the s el eC U on test and the ref ore,. no fu r the r 

mistake by giving him prcmoticrito the post of Sr.Clerk. 

It is further stated that in the meantime all the applicants 

have been prctnotezl to the post of Sr.Clerk against the 

66 2/3% Departmental prctnoticn quota after having been 

declared suitable for the post, 

We have heard Mr.G. A. R,Dora,learned co.lnsel for 

the applicant and Shri B.Pal,learned Senior ccinsel appearing 

for the Respondents and have perused the records. Learned 

senior ccLlnsel has filed certain circulars of the Railway 

Board which have also been taken note of. 

The admitted position in this case is that 

three applicants joined service after 31.3.1938. They applied 

for sitting at the examination for graduate clerks for 

prxnoticn to the post of sr,Clerk against 13-1/3% quota and 
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01 their ,names were duly forwarded to the Chief Personnel 

Officer by their higher authorittes but the Chief Personnel 

Officer did not forward their names to the Railway ReCruitmt 

B 0ard and therefore,they could not sit at the examination. 

Respondents in their pleadings have sta tel that this xuni ti n 
's 	CPITY 	 duate clerks who have !oinel service 

)een 1.4.1935 to 31,3.1933 and as the three applV:ants join ed 

t!1 ad service after 31, l93,their iames were rightly not 

forwarded to the Railway ReCruineflt Board.II1 support of their 

stand gespcndents have enclosed the letter dated 11.8.1983 of 

the chief Personnel Officer calling for details of the eligible 

graduate junior clerks at Annexure-R/1, This is anone sentance 

which is c?aoted belcs 

*4th a vi* to filli*g up vacancies of 
Sr.Cierk in grade s61200-2040 (RI'S) for 
the peridd from 1.4.1935 to 31,3,1938,it 
is requested to send the par.culars of 
])ivisicns/Units at an early date in the 
prof orma enc 106 ed here#i th'. 

Proforma has also been encloael.Col.No.2 of the proforma 

mentions the follo,iring, 

'Number of vacancies of sr.Clerk in scale 
.1200-2040/- (R&) oncu rr& and to be curreI 

from 1.4.1935 to 31.3.198$. 

Thus, from this letter dated 11.8,1938, and the proforma it 

does not appear that the eligibility was ccnfinel only to 

those graduate junior clerks who have joined service from 

1.4.1935 to 31.3.19B8.aespondents have stated that the above 

eligibility criteria confining the dates to graduate jr.clerks 

who have been appointed from 1,4.1935 to 31.3.88 has not been 

explicitely spelt ait at Annexure-pJl but this is implicit. 

earnel counsel for the peti ti oners, has, hcw ever, relied on the 

Railway B 0ard' s letter dated 29,1.1936 in which it has been 



- 	men ti cn ed that in terms of the Rai 1w ay B 0a td s letter d a ted 

13.6.1931 and 31.7.1931, 13-1/314 of the vacancies in grade 

of Senior Clerks in scale .330-560/- are required to be 

filled fran amongst the graduate Clerks already serving in 

the lcv,,er grades by a C ompe ti ti ye ex amin a U on after ibi. a i 
emphasis supplied 

them the aie  relaxation alread1 in force. It has been 
Emphas-i 	--- 

submitted by the learned connsel for the petitioners that 

Railway B0ard's circular are statitory in natite and therefore, 

the provisions in the statitory circular can not be diluted 

or read da.,n by an executive order of the C P.o.It is further 

submitted that in the letter of the C.P.O. there is no mention 

of this addi U on al eli gibi ii ty C ri te ri a, we have gone th ron gh 

the Railway B,ard's circular dated 18.6.1931 filed by the 

learned Seni or C ctinse]. appea ring for the Respond en ts. Pa ra (ii) 

of the circular lays dn that 13-1/3% of the posts of Sr. 

clerks in the scale of Rs,330-560/-. shonl.d be filled up from 

amongst the graduate clerks already serving in the 1 oer grade 

after allcwing them age relaxation already in force.In this 

circular there is no menti&i that only such graduate Jr. 

Clerks who have j.ned at.a.Certain dates waild be eligible, 

on the contrary it has been mentioned that graduate clerks 

already serving in the lcwer grades are eligiie •e next 

circular dated 31.7.1931 referred to in the circular at 

ArrnexUre_A/3 has also been filed and para 2-1 of this circular 

deals with regard to filling up of 13-1/3% quota.In this circulaj 

also there is no reference to this eligthility criteria, We have 

already quoted the relevant portion of the circular dated 

2 9.1.1936 which is at Anrlexure..W3, Fran a coithined reading 

of the three cjrcujxs it is clear that in the Railway B0ard'S 

circular the eligibility criteria brcught in by the CPO hasnot 

-R/l) 
been 

mentioneLMore0\er,th the letter dated 1].,3,33(MnexUre 
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also this eligibility criteria has not been mentiaad.In view  

of this, it is not possible to hold that this eligioility 

criteria is implicit in the Circular dated 11..1988.Hon'ble 

Suprene Cc-.rt in the case of COMMISSIONER OF P0IICE,BOM3AY 

VRS GORDHANDASBHANJI - REPORT IN AIR (39)1952 SC 16 have 

observed as follois: 

We are clear that public orders publicly made, 
in exercise of a stathtory authority,can not be 
Ccnstzue:1 in the light of explanations 
subsequently given by the officer making the 
order of what he meant, or of what was in his 
mind, ; or what he intended to do. public orders 
made by pubiic authorities are meant to have 

public effect and are iátedded to affect the 
actings and ccnduct of those to whctn they are 
add ress ed and nus t be C as trued objectively 
with reference to the language used in the ozer 
itself as 

Fran the above it is clear that executive orders have to be 

interpreted and understoal by the express wordings and not by 

subsequentLexplanaticns which are provided in support of the 

acticn of the executive,Moreover as we.háve already quoted in 

this case the circulars of the Railway Board do not provide for 

the eligiDility criteria bro.ight in by the cpo.in other hand 

the circular of the Railway Board speaks of graduate Clerks 

already serving in the lcwer grade. This wuld mean that those who 

are serving in the Railway Board by the time the notice has been 

issued. Therefore, this ccntention of the Respcndents is held to 

be withcut any merit, 

3. 	 The aoove ccntenticci of the Respcndents is also 

untenable on another grcund.It has been submitted by the 

RespcfldentS that only graduate Clerks who have been appointed 

beeen 1.4.135 to 31.3.1933 woild have been eligiole for 

sitting at the exarninatiai for which details were called for 

in the letter at nneKure-/l.In other words according to 



the aespondentsa graduate clerk who has been appointed prior 

to 1,4.1985 is also not eligible to appear,on the other hand, 

Railway BOard' s ci rcul ar dated 18.6.1981 speaks of giving them 

age relaxaticn.In the circular dated 29.1.1986 it has been 

provided that condition regarding age shonid be renoved in 

respect of future vacancies to be filled against the quota of 

13-1/3%%.Obvicusly a person who has been appointed bebieen 

1.4.1985 to 31.3.1988 as Jr.Clerk wcii1d not require any age 

tel. ax a ti on. In view of this, i t can not be said that pets one 

who have been appointed as Graduate Jr.Clerks prior to 1,4.85 

are not eli qj bi e. In C on side ra ti on of the above, we hold that 

the applicati cn of the thr€e applicants are w rcngly withheld 

by the CPo and they were wrongly not a1laied to sit at the 

examinati cfl, 

9. 	 The next q.iesUon which arises,that under the 

circumstances what relief the applicants are eititled to. 

Respondents in their reply to the rejoinder have mentioned that 

three applicants have already Decane senior clerks under the 

66-2/3% quota after being declared suitable for the post of 

Sr.Clerk.As the applicants have already become Sr. Clerks we 

direct the aespondents to fix their seniorij in the rank of 

sr,Clerks taking then to be sr.ClerJc under 13-1/3% quota 

Their seniority as Sr.Clerk shoild be fixed fran the data 

their immediate junior has become srClerk 	the 

examination in which the applicants were allored to appeu: 
tIP?2 . 

and their pay., in the rank of sr.cierks shall be noticrially 

fixed accordingly. The applicants ha'iever, wo..ild not be entitled 

to arrears for the period of such notional fixation of pay. 

This exercise shcLlld be ccsnpleted within a period of 120 days 

from the date of receipt of a copy of this order, 



101, 	In the result.therefore, the 0ig1fla1 Applicaticn 

is allcwed in terms of the cb se rva ti ms and directims given  

above. There shall be no order as to costs, 

( 	C. NARASIM}W4 ) 	 (sOMNA TH SCM) 
MBIBER (JUDIcIAL) 	 VICE-CHAIRMAN 

1(NM/CM. 


