
CN2RL AUkIiNISVRi,,21VL TRIaUNAL, 
CUIT?CK 3NCH: CUTTZCK. 

JiIGIN 	APPL AiIJN NJ. 	721 3F 1993 
Cuttack, this the3 	day of May 	2001 

Rama Chandra Hat.i. 	 .... 	 Applicant 

yr S. 

Union of India and 3thers 	•0' 	 Respondents 

FOR INSTRUCTLjNS 

!ihether it be referred tD the Reporters or not?\L 

Whether it be circulated to all the 3enchr- s of the 
Central Administrative Tribunal or not? 

G.NARAIMHfl) 
j(jr IJ 	 v:o: 	

f 

F 



b 

Central Adrniristrative riounal, 
Cuttack 3ench, Cuttack. 

JRIGINAL APPLICAI'IJN NJ. 721 JP 1993 

Cuttack, this the 	day of 	2001 

CRiM; 

HJN' 3L SHRI S1N AIH S JM, V ICE.. -C HAIRM AN 
AND 

HJN '3LE SHRI G.NAiflvjH1, MF.M3R(JUDICIL) 

Rama Ohandra. Hati,aged about 51 years, s/o late aauribandhu 
Hati, Vill-.Gadakelupada, P .)-Notari, P .S4elang,Dist.puri 
at present serving as Shunter, Dffice of the General Manager, 
S.E.Railway, Garden Reach,Calcu:ta43 

.Applic ant 

Advocates for applicant - N/s G.C.Mohapatra 
3 .L. Tripathy 

-versus- 

Union of India, represented by the General Manager, 
S.E.Railway, GardenReach, Calcutta-43. 

Divisional Mechanical Engineer, .E.Raily, 
Khurda Road, P .3-Khurda Road, Listrict-IKhurda. 

Divisional Railway Manager, S.E.Railways, 
Khurde Road, PJ-Khurda Road, District-Khurda. 

Chief Jperating Manager, S.E.Railways, Garden Reach, 
IOU :t-'i 3 

Respondents 

ov:)cate t)r lespondents - Mr.R.Ch.Rath. 

J R D E. R 
S)MNA2H S)M, VICEi-IAIRM.N 

In this application the petitioner has prayed 

for quasing the order dated 24.12.1991 (Annexure-A/6) 

imposing the punishment of reductj-n from the Post of 



Shunter in the scale of RS.1200_2040/_ on pay of Rs.1500/_ 

with effect from 27.12.1991 for a period of three years 

with Cumulative effect. He has also prayed for quashing 

the order dated 4.2.1992 of the appellate authority at 

nexure-'8 rejecting his appeal, and the order of the 

revisional authority at Annexure-V10 rejecting his revision•  

2. According to the applicant, when on 

23.11.1990 he was working as a Driver in 1/I1-CL Special 

Up Goods irain, eight out of twentythree wagons derailed 

at H.indol Station due to soil and line cndition. Proceedings 

were thereafter drawn up against him. The charges are at 

Annexure-A/1. It is stated that along with the issuing 

of chargesheet on 27.5.1991, by another order on the se 

day an inquiring otficer was appointed even without 

getting the explanation of the applicant. In his letter 

dated 5.6.1991 at Arrnexure.A/2 the applicant asked for 

copies of the fact finding report and the track reading 

report at least three days before the departineti enGuiry. 

He suomitted his explanation on 5.6.1991 denying the 

charge. The inquiring officer in course of his enGuiry 

recorded the statements of Bhagirathi Behera, 	Sri 

S.Rarnakrjhna Reo, DDA, and Sri K.N.Chhotray, Guard 

and also Lhe applicant. The evidence of prosecution witnesses 

cid nott) prove the charge. The Statements of these 

cs ax: 	Lnnc 	-A/4. 	applicant pointed out 

;h 1nui inq )tfLc'c 	ha.t c)j4es of the documents 

ked for have J&A not been given to him. The inquiring 

ficer su jt 	hi.n- L holding the applicant guilty 

hE chgc. .ifl 	tt.Ln Lhe Enuily report, .hich is 



- 
at enclosure to I1nexure_A/1, the applicant filed a 

representation questioning the findings of the inquiring 

officer, but the disciplinary authority passed the impugned 

oider of punishment in an erroneous manner without 

properly considering the materials on record. The applicant's 

appeal (innexure-il7) before the Divisional Railway Manager 

was rejected by a mechanical order which is at Annexure?/8. 

His revision was also rejected in the impugned order at 

Annexure-A/10. The applicant has stated that the impugned 

orders at Annexures A/6, A/8 and A/10 are arbitrary and 

have been passed without proper application of mind. The 

findings of the inquiring officer as well as the disciplinary 

authority and the appellate and revisinal euthoritjes are 

perverse, being tDxxKdxxm opposed to the evidence on record. 

There is also no ground to hold on the Dasis of evidence 

on record that the applicant is guilty of the charge. 

n the above grounds the applicant has come up in this 

petitior4 with the prayer referred to earlier. 

3. Respondents in their counter have Opposed 

the prayer of the applicant. They have stated that the two 

d:oCUmenLs asked for by the applicant werc not in the list 

of documents enclosed to the chargesheet and these have 

also not been relied upon during enquiry. As such they 

have stated that by non-supply of these documents the 

applicant has not been prejudiced. They have further stated 

that the enquiry was conducted following the departmental 

rules strictly and all opportunity was given to the applicant 

in course of the enquiry. They have further stated that 

on the basis of materials on record, the charge has been 
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rightly held proved by the inauirinç officer and the 

disciplinary authority. It is further stated that the 

disciplinary authority has taken all facts into consideration 

and imposed the punishment which is just in the circumstances 

of the case. The appellate authority and the revisional 

authority have applied their mind to the facts of the case 

and have passed speaking rders. 

We have heard Shri G.C.Mohapatra, the 

learned counsel for the petitioner and Shri R.Ch.Rath, 

the learned panel Counsel (Railways) for the respondents 

and have perused the records. The learned counsel for the 

petitioner has filed copies of the decision of the Tribunal 

in 3A No.597 of 1992, Md.Shefiulla Khan v. Union of India 

and others, disposed of on 23.6.1994, and the orders of 

the Hn'ble High Court of 0riFsa in two cases which will 

be referred to later in this order. 

The first point made by the learned counsel 

for the petitioner is that the disciplinary authority 

has appointed the inquiring )fficer along with issuing of 

chargesheet. The chargesheet has been issued in Memo 

dated 27.5.1991 and the order appointing the inquiring 

officer has also been issued on the same day by another 

order. It has been submitted that under the rules, only 

after receipt of the written statement of defence, a 

view has to be taken by the disciplinary authority whether 

enquiry has to be conducted, and in this case the disciplinary 

authority has prejudged the matter by appointing the 

inquiring officer along with issuing of chargesheet and 

because of this the entire proceeding Jx has been 
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vitiated. The respondents in their counter have admitted 

that the inquiring officer was nominated simultaneously 

in order to avoid delay, but the inquiring officer 

started the enquiry only on 31.7.1991 after re'eipt of 

the explanation of the app1iant. The relevant provision 

is sub-rule (9)(a)(i) of Rule 9 of the Railway Servants 

(Discipline & Appeal)Rules,1969 (hereinafter referred to 

as "fliscipline & .ppeal Rules"), wherein it has been 

provided that on receipt of the written statement of defence, 

the disciplinary authority shall consider the same and 

decide whether the inquiry should be proceeded with under 

this rule. In support of his contention, the learned 

counsel for the im tjtioner has relied on a decision of 

the Tribunal in Md,Shafiulla Khan's case(supra). it is 

not necessary to go into facts of that case. In that 

case, the Tribunal have noted that in a plethora of 

judicial pronouncements by the Hon'ble Supreme Court, 

High Courts and Central Administrative Tribunal, it has  

been held that disciplinary authority on receiving the 

explanation from the delinquent officer must come to a 

conclusion that there are grounds to further pxzzxmd probe 

into the matter and then only the disciplinary authority 

-an direct an enquiry to be conducted against the delinquent 

officer and thereafter appoint an inquiring officer and 

a presenting officer. In view of this, it was held 

in the case before them that the disciplinary authority 

had a closed mind and on that ground the order of punishment 

was quashed. The law on this point has undergone substantial 

S 

change in ViEW 
of the decision of the Hofl'ble Supreme Court 
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in the case of State 3ank of katiala v. S.K.Sharrria, 

AIR 1996 SC 1669. In that case the 1-ton'ble supreme 

Court have held that an order passed imposing punishment 

on an employee consequent upon departmental enquiry in 

violation of rules, regulations and statutory provisions 

governing such employee, should not be set aside automatically. 

The Court or the Tribunal should enquire whether the 

provisLon violated is of a substantive nature or whether 

it is procedural in character. It has been further held 

that a substantive provision has normally to be complied 

with and the theory of substantial compliance or the test 

of prejudice would not be applicable in such a case. In 

the case of violation of a procedural provision, the 

kion'ble Supreme Court noted that the procedural provisions 

are generally meant for affording a reasonable and adequate 

opportunity to the delinquent officer. They are, generally 

speaking, conceived in his interest. Violation of any 

and every procedural provision cannot be said to automatically 

vitiate the enquiry held or order passed. Except cases 

falling under "no notice", "no opportunity" and "no hearing" 

categories, the complaint of violation of procedural 

provision should be exnined from the Point of view of 

prejudice, viz., whether such violation has prejudiced 

the delinquent officer in defending himself properly and 

effectively. If it is found that he has been so prejudiced, 

appropriate orders have to be made to repair and remedy. 

the prejudice including setting aside the enquiry and/or 

the order of punishment. If no prejudice is established 

to have resulte.d therefrom, it is obviou5, no lflterf 
erence 
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is called for. The Hon'ble Supreme Court also noted 

chat there may be certain procedural provisions which 
a 

x are ofLfundamental character,  whose violation is by 

itself proof of prejudice. In such cases prejudice is 

self-evident and • no proof of prejudice as such need be 

called for. In the present case before us even though 

the inquiring officer was appointed simultaneously with 

the issuing of chargesheet, the enquiry was iti initiated 

only after receipt of the explanation of the applicant. 

The applicant has stated that he submitted his explanation 

in 5.6.1991 and the respondents have stated that the 

inquiring officer initiated the enquiry only on 31.7.1991. 

In view of this, it cannot be said that by simultaneously 

appointing the inquiring officer, any prejudice has been 

caused to the applicant. In view of this, it cannot be 

held that on this ground the enquiry has been vitiated. 

6. The second ground urged by the learned 

counsel for the petitioner is that the two documents, as 

referred to earlier, asked for by the applicant were 

not supplied to hith. The respondents have pointed out 

that these two documents were not relied upon in course 

of the enquiry nor were they included in the list of 

documents which was given t the applicant along with 

the chargesheet. As these documencs have not been relied 

upon by the Department, it cannot be said that non-supply 

i these d.Dcuments has resulted in any prejudice to 

ihc aplicant. The applicant has also not made any avennent 

as r-D how because of non-supply of these two documents, 

hchaE been prejudiced .This Cnenti 	IS, hELC 	c, held 



to be without any merit and is rejected. 

7. The third Contention of the learned 

counsel fr the pctltineL is that the findings of the 

inquiring officer and the disciplinary authority are against 

the weight of evicence on record. For considering this 

submission, it is necessary to refer to the charge and 

the explanation of the applicant and the evicence of the 

witnesses and the findings of the inquiring officer. 3efore 

doing that it is necessary to note that the position of 

law is well settled that the Tribunal cannot reappraise 

the evidence and come to a finding different from the 

finding arrived at by the inquiring officer and the 

disciplinary authority. The Tribunal can only examine 

if the finding is based on no evidence or is patently 

perverse. This submission of the learned counsel for the 

petitiDnei is being examined in the context of the above 

well settled position of law. 

8. The charge against the applicant was 

that while he was functioning as Driver, Goads Train 

on 23.11.1990 and driving MD/ICCL Special Up Goods Train 

he failed to observe speed restriction of 15 I:PH on 8½ turn over 

at point no.13(w) at Hindol Station while entering the 

second loop line and thus violated Rule No.SR 4-10-02. 

This resulted inrailrnent of 8 box wagons. It is necessary 

to note that on our direction the departmental authoriie5 

have produced the f proceedings file and e have gone through 

the same. The explanatin of the applicant ± is at Annexure-A/3 

anc from this it is seen that he took the stand that while 

passing the turning pont the speed of the train was only 

10 KMPH as against the permjssjbl€ 15KEPH. He has 
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also stated that timing of the train also proves that 

he was not overspeeding. He has stated that his train 

left MRDL at 14.58 hours and Leached the derailment point 

at 15 25 hours against the allotted time of 22 minutes. 

in course of the enquiry 3hagirathi 3ehera, Line Man 

was exnined and in reply to a specific question he has 

stated that when the train passed his Cabin, the speed 

was 15 IiPH. He has also stated that the applicant was 

not running at excess speed and the train was admitted 

at normal speed of 15 KNPH. Witness no.2 S.Ramakrjshna 

Rao, DDA, in his cross-eyarriinatjon has stated that the 

speed of the train was 8 to 10 KMPH while entering R/3. 

in his examination-in-chief he has stated that while 

approaching the outer signal the speed was 25 }4PH, 

but the speed was reduced to 8 to 10 }4PH while entering 

/3. Witness no.3 K.N.Chhotray, Guard has stated that the 

eed of the train hile entering the yard was less 

ian 15 }4PH S  In cross-examination he ha also stated 

Lh: ;hLl 	Lic; Hindol Road Yard the speed of the 

oii ;a I:r 	n 15 I'iPH. The applicant in his 

atement has stated that the speed 	at hme and 

nc loop was 10 }IPH as per the speedometer. 

of the above statements of prosecution witnesses 

which havebeen enclosed by the applicant to his JA it 

has teen submitted by the learned counsel for the petitioner 

that the finding of the inquiring officer that the 

petitioner was overspeeding and because of that derailment 

ccu:red i F hiine on no cvlir ccc . Fi:cnI c ncoiry report, 



we find that the inquiring officer has taken note of 

the above evidence given by the prosecution witnesses, 

but he has disbelieved them. The inquiring officer has 

noted that the running time between ML to Hindol Road 

is 23 minutes. The time allowance for 15 IPH and 

45 KLP}-i, caution and short stopping allowance at the yard 

comes to 9 minutes. Thus, the total time taken should 

have been 23 r 9 = 32 minutes. But the applicant has taken 

27 minutes and from this he has come to the conclusion 

that the applicant was obviously overspeeding while passing 

the point. He has also disbelieved the evidence of the 

witnesses as they could not ascertain the speed of the 

train while in motion and the speedometer chart was not 

availaDle. From this we find that the inquiring officer 

has come to the finding that the applicant was overspeeding 

on the Dasis of the running time upto derailment point 

given by the applicant himself as 27 minutes while the 

actual time taken according to the permissible limit giving 

allowance for slowing down and stoppages should have 

been 32 minutes. In view of the above, it cannot be held 

that the finding of the inquiring officer is based on 

no evidence. This contention is, therefore, rejected. 

9. The last contention of the learned counsel 

for the petitioner is that the appellate authority has 

rejected the appeal mecharically. From the order )f the 

appellate authority at Annexue-A/8 we find that he has 

noted that he has applied his mind and found that the 

applicant was overspeeding the train. In view of this, 

it cannon oe said that the appellate authority has mechanically 

rejected the appeal, 
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10. the leajnecl counsel for 	c 	tittoner 

	

: cited two deciins of he HDn'hic T-Tic,h 	)urt. 

In JJC No. 3136 of 1985 (Guru Charan iatra v. District 

iransport Manager (Admn.), decided on 20.2.1991, the 

JjnoJe igh Court quashed the finding of overspeeding 

b amt:r vehicle driver on the ground that there was 

evidence during the enquiry that damaqe was caused to 

the vehicle because it dashed against a bullock-cart which 

suddenly came before the vehicle. The Hon'ble Court 

noted that there was no evidence to the contrary. In 

the instant case the inquiring officer has given cogent 

reasons in support of his finding and therefore, the 

aoove decision in Guru Charan Patra's case (supra) does 

not go to support the case of the applicant. In the case 

of Gobind Chandra Sähu v. District Transport Manager (Mmn.), 

OJO No.1567 of 1987, decided on 27.3.1992, the petitioner 

before the Hon'ble High Court was a drivcr in Jrissa State 

Road Transport Corporation Ltd. In a departhiental proceeding 

he was found guilty and was visited with the punishment 

of recovery of certain amount from his salary. The Hon'ble 

High Court noted that the amount ordered t be recovered 

was allegedly the amount which the Corporation had to 

spend for repair of the vehicle. Their Lordships noted 

that there was nothing on record that the &nount ordered 

to be recovered is the actual amount which hasbeen spent 

by the Corporation in repairing the vehicle. It was also 

noted that the appellate authority had not applied his  

mind. in the above grounds, the order of punishment of 

recovery was quashed. The facts of that case are totally 

different from the present case before us. 
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11. In view of our dISCUSS±C)fl above, we 

hold that the applicant is not entitled to the relief claimed 

by him in the )riginal App.ication which is accordingly 

rejected. No costs. 

L'- 	' 
(Ga N ARP IMH JM) 
MEMR ( JunIc IAL) 

S  XNA:2H SJM~)ft 
VICE -CHA3' 	•aJ.° ) 

C AT/ci3/ 3 -001LN/Ps 

4.. 


