
CCNTRAL ADMINISTRATIVE TRIBUNAL, 
CUTTACK BENCH:CUTTACK 

0. A • NO • 718 /93 

Ur.Prahallad Charen Samal 
	

Anpi leant 

V re, 

Union of India and others 
	

Respondents 

(FoR INSTRUCTIONS) 

i) 	ljhether it be referred to the Rporter or not? r I  

2) 	Whether it be circulated to all the Benches of the 
Central. Administrative Iribunal or riot? 

(N.sAHu) 
MEMBER (ADMThJ ISTRATIVE) 



CENTRAL 1\DMINISTRATIVE TRIBUNAL, 
CUTTACK BENCH: CUITACK, 

ORIGINAL APPLICATION NO.718/93 

Cuttack,this,27L day of i\L1 7 

CUR All; 

HONULIA8L.( SHRI N.SAHU, MEMBER (ADmINIsTRATIVE), 

Dr.Prahallad Charan Samal, 
Medical Officer, 
presently working at C.R.R.I., 
Cuttack-753 006 

Advocate for  app1icant 	- 

Applicant 

Mr.A8Ujni Ku,Mjgra, 

—versus- 

Union of India, 
represented through its Secretary 
to Government of India, Health Department, 
Njman Bhavan, 
New Delhi—hO 001. 

D.G., I.C.A,R., 
Krishi Bhavan, 
New Delhi—hO 001. 

Director, 
Central Rice Research Institute, 
Cuttack-753 006 	 0000 

	 Respondents. 

Advocate for respondents 	- 
	

Mr,4shok Misra, 

OR 0 £ R 

N.SAHU, MEMBER (AOMN.) 	Through MA No.747/96 filed on 2.11.1996 

both the counsels agreed and requested the Court for 

taking up the hearing by a Sinole Bench in view of the 

hardships that the applicant had been undergoing and in 

view of the fact that this is an old matter relptinc to 

1993. 

2. 	 The arplicent claimed the follow inq 

rel iefs: 
"(1) 	quash the imougned order of reection 

as at Annexure-12; 
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direct/order to the respondent No.1 

to revert the applicant to his 

parent cadre in Central Health 

Service with all the consequential 

service end monetary benefits thereto 

or in the alternate direct the 

respondent No. 	to absr,rb the 

applicant in C.R,R•I. with ray 

protection in the manner ae preyed 

for by the applicant; 

And 

holc/declare that the deduction of 

all the allowances made from the 

salary of the applicant (as described 

in paragraphs 49 ante) from 

Sptemher, 1519' as bad, illaal 

in law; and 

p8S8 such other order(s)/direction(s) 

as may be deemed fit and nroper 

in the bone f4irie interest of 

justice.0  

2. 	 The applicant was a Medical Officer under 

GHS Ø  He was posted to Central Rice Research lnstitut, 

Cttk as at that relevant time the nost was under the 

C.G•H,S•  Later on C.G.H. •  had withdrawn that cost and 

the applicant was treated as a deputationist. The applicant 

waS promoted by respondent no.1 in the scale of Rs,3flrfl 

4500/— as a Senior Medical Officer end the matter was 

intimated to I.C.A.R•  authorities for the nurose of 

fixation of pay. Accordingly, the ICAR authorities while 

allowing the scale fixed a ceiling of Rs,4flflfl/_ which 

uould include pay and deputation allowance. It is the 

claim of the applicant that the I.C.A•R•  authorities Fhoulci 

protect the pay and salary of a derjutationist at oar with 

the scale drawn by him in his parent of'f'ice. He, therefore, 

challenges the fixing of the ceilinq at Rs4Orr7/  as illegal. 
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3. 	In the year 1990 there was a proposal by way 

of an option given to the applicant either to revert to the 

cadre post of Central Health Service or to get permanently 

absorbed in the C.R,R,I, organisetion. The applicant 

opted for being nermanently absorbed in the C,R.R.T. eubiact 

to his pay protection. A conditional offer for abcorption 

was not acceptable. According to the applicant he was  

*compejed and forced to accent the scale of R.220O—.4flOfl/. 

for his permanent absorption in the I.C,A.R. He accepted 

the same, but now challenges that even though he acceoted it 

such arbitrary and artificial limitation is not in accordance 

with law and contrary to the guidelines governing the field 

for permanent absorption of Government employees under a 

Public sector undertaking. It is submitted that I,C. •R•  

authorities had already allowed the Senior riedical Officer's 

scale in the C.H.S. cadre post between Rs.3000...4500/—. for 

other officers similarly placed like the applicant. He cites 

Rule 37 of the Pension Rules and Appendix XII thereto 

to the effect that the last pay drawn by the Government 

employee plus deputation allowance is required to be protected 

by autonomous bodies on the permanent absorption of the 

said employee in the aforesaid autonomous organisation. 

He further mentions that the master and servant relationship 

between the Central Government and the applicant had not 

been severed because certain benefits that had accrued to 

him were not paid. He further pleads that his confidential 

report, personal files, etc., were called for consideration 

of his case for promotion to the post of Chief medical 

Officer which shows his continuity with the parent orqanisatt,on. 

Finally he states that I.C.A,R is bound to follow the rules 

and regulations of the Government of Tndia. As no resignation 

%-rlll,-1 
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was submitted by the applicant before being absorbed in 

the said autonomous body, the aforesaid absorption cannot 

be construed to be valid in law. His rer,resentptjon 
as well as 

for fixation of pay Lhis representation either for his 

reversion to the parent Departnent or for a direction to 

the I.C.A.R. for fixation of his nay at Rs,3UUO..4flfl/_ 

was turned down in a brief order. Cne point raised by the 

learned counsel for the applicant is that the ontin 

submitted by the applicant for permanent absorption is no 

option in the eye of law as it is contrary to law as per 

decision reported in AIR 1986 SC 1571. The next point 

mentioned is that certain allowances attached to the post 

were atopped because such allowances would raise the final 

ceiling of Rs,4000/.., 

	

4, 	 Respondent no.1 states that once the applicant 

had submitted his willingness for permanent absorption 

at C,R,P,I.,Cuttack in the scale of nay of R9.22(rn..4Pfl0/. 

by his letter dated 11,7.1991, he cannot now resile from 

that stand. It is stated that by letter dated 14,2.1002 the 

applicant was conveyed that he was free to negotiate his 

emoluments with the autonomous body. His present pleading 

for protection of nay, failing which repatriation to rarant 

Department, did not merIt consideration. The applicant 

ceased to be the member of the C.H.S. 	consequent upon his 

absorption in CRRI, Cuttack, with effect from 8.8.1991. It 

has no authority to direct ICR regarding fixation of ray 

of the applicant and accordingly respondent no.1 in the 

counter pleaded that there is no merit in the arplicant's 

claim. 

	

5. 	 Respondent no,3 stated that 	 Delhi 

is an autonomous registered Society fully financed by the 



Government and therefore, excluded one post of I'edicei ffic*r 

at C.R,R.I,,Cuttack, from Central Health Service. The 

applicant continued as Medical Pff'icer at C.R.R.I.,CUttack, 

on deputation basis from 8.8.1986. It was at tt-.is  stage, 

due to the change of r,olicy, as every official intending to 

serve a public sector undertaking could do so only on 

permanent basis and not on deputation basis, the applicant 

was asked to exercise the option as sttpd above. The 

Council approved the absorption with effect from 8.8.1991 

The applicant was promoted to the cadre of Senior medical 

Officer with effect from 21.8.1987 whereupon his nay was 

fixed at Rs.3700/_ with effect from 8.8.1991. It is also 

stated that C,R,R.I. Dispensary does not have a sanctioned 

post which carries a pay of more than R.22004 fl/. for any 

medical specialist. There was Pb compulsion to accept the 

absorption. All the documents, according to the respondents, 

reveal that the option was independently and voluntarily 

exorcised. After giving suffipipnt onoortunity to the 

applicant for repatriation, his option was accepted.Convpyence 

allowance is not allowed to the applicant because he did 

not have to make calls beyond office hours. As he is not a 

specialist nor doing research education, he could not draw 

P.G. and Annual Allowance. It is also mentioned that the 

appointment clearly stated that he would be governed by all 

the rules and regulations of the autonomous body.Voluntaryf 

normal option for permanent absorption once made is irrevocab'e. 

It is, therefore, stated that the applicant cannot he 

considered for promotion to the higher grade of Chief Medical 

Officer as he ceased to be a member of C.H.S. 

6. 	 Learned counsel for the applicant makes some 

important submissions. The first submission made by him is 
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that an employee acquires a lien on a post only when he has 

been confirmed and made permanent on that post and not 

earlier, for this purpose, he cited the decision of the 

Apex Court in Triveni Shankar Ssxene v. State of U.P. 

(AIR 1992 SC 496). Applying this decision to the facts of 

the present case, he stated that the applicant has not been 

confirmed and made permanent in the post and therefore, he 

continues to have lien with his parent Departpnt. The second 

decision cited by him is that of the Apex Court in AiR 19o0 SC 

Or.Ms.Q.Z,Hussajn v. Union of India and nthers,to support 

his claim that allowances, such as book allowance, risk 

allowance, conveyance allowance and higher degree allowance 

admissible to doctors in Medical Wing in Directorate of Health 

Services should also be admissible to non..medicpl category 'P' 

Group Scientists. It is also stated that Group 'A' Scientiets 

in Non—Medical Wing in Directorate of Health Servicec are 

entitled to benefits of promotion which are available to 

similarly placed Scientists in other Ministries. In this 

case, the Supreme Court has observed as under: 

"This Court has, on more than one occasion, 
pointed out that provision for nromotfon 
increases efficiency of the public service while 
stagnation reduces efficiency and makes the 
service ineffective. Promotion is thus a 
normal incidence of service," 

According to the learned counsel, the ruling in the above 

decision fully applies to the applicant, En assuming that 

his consent for absorotion is irrevocable, that does not mean 

that the applicant would be bound down to a rigid moratorium 

like the fabled Sysiphus condemned to carry a burden. 

First of all, his pay scale should have some relevance to 

the pay scale conferred on equivalent posts in other 

Ministries. Second, there should be some avenues of nromotion 
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and he should not be allowed to retire on a particular 

saturated maximum even after several yeare. This point is 

further explained in a very early decision of the Apgx 

Court in AIR 1989 SC 1972 (Council of Scientific & Industrial 

Research v, K.G•S .Bhatt), I she]l do no better then to extract 

their Lotdships' observations as found in the headnoteg 

0Rpsoondent is not a lay—man.He is highly 
qualified engineer. Although joined service 
with a diploma in Engineerinp,he later 
passed Bachelor of Engineering (B,E,) and also 
acquired M,Tech. degree and one more dioloma 
(0.P.M,). He was,however, left without 
opportunity for oromotion for about twenty 
years. This is indeed a sad commentary on 
the appellant's management. It is often said 
and indeed, adroitly, an orgenisation public 
or private does not 'hire a hand' but 
engages or employs a whole man. The person 
is recruited by an organisetion not just for 
a job, but for a whole career. One must, 
therefore, be given an opportunity to advance. 
This is the oldest and most important feature 
of the free enterprie system. The ornortunity 
for advancement is a requirement for progress 
of any oroanisation. It is an incentive for 
personnel development as well. 
(i) 	Principles of Personnel Management by 
F1i00 Edwin 4th Edition p.245, 

Personnel Management by Dr,Udai Pareek,p.277 
Management of Personnel in Tndin 

Enterprises by Prof .N.N.Chetter1jee, 
Chap,12, p.128 foil, 	

(Pare 9) 
Further, it may be borne in mind that 

the exercise of Dower untier Art, 136 while 
granting special leave and while hearing appeal 
is one continuous process, and the Supreme 
Court will apply the same principles even 
at the time of disposal of the anneal. In the 
instant case, the respondent has suffered 
and stagnated for about twenty years in 
the same scale from inception due to defective 
promotional riolicy. Therefore, the Supreme 
Court would decline to interfere with the 
relief granted by the Tribunal althnuqh the 
views expressed on the scope of byelaw 71(b) 
(ii) by the Tribunal could not be upheld. 

6. 	 I em of the view that the abenrntion based 

on consent is irrevocable. This conclusion has become 

inevitable because the very basis of deputation chanqed with 

the directive of the Ministry of Health & Family Welfare 

dated 18,7,1990 (Annexure-6), Because Government servants 

have to be sent only on permanent basis and not on deputation 
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basis, the Ministry had excluded all the medical posts 

belonging to C.R.R.I. from the Central Health Service and 

gave a clear option to the incumbents either to revert 

to C.H.S. posts elsewhere or get Permanently absorbed in 

the posts they were holding. The letter of the anolicent 

dated 27,7.1990 states that he served under C.H.S. for a 

long period of 16 years including the service at C,R.R,r. 

He claimed that though he has been ,roted to the post of 

Senior Medical Officer in C.H.S. in Rugust, 1987, his 

salary has been limited to Rs.4000/... per month at the C.R,R,! 

vide ICAR letter No.F2-46/85 dated 18.12,1987,He mentioned 

that his scale of pay of Rg,3000 - 4500/- should be taken 

into account while fixing his pay on permanent abeorption. 

He further mentioned that his next time scale promotion 

to the scale of Rs.37005700/.9s per scale of pay of ICAR 

plus usual allowances applicable to medical officers of 

C.H.S. is due. He, therefore, requested to be given this 

superior scale. His third point was that the post of Mdicej. 

Officer is in auxiliary cadre of I.C.A,R, which may be covered 

under a special cadre or Scientific cadre of ICRR.Thia wa' 

recommended by the Director of C.R.R,I, 	The T.C.A,R. by 

its letter dated 28.6.1991 replied that the undertaking of 

the applicant was a conditional one and therefore, could 

not be eccepted,Thereaf'ter on 11.7.1 091 the applicant gave 

his unconditional option for absorption. By  letter dated 

14.2.1992 detailed terms were soelt out by ti-a Ministry. 

The permanent absorption was accepted to take effect from 

8 • 8,1991, 

''uthK )xbu( 	 ! t al s o 

mentioned that the applicant would be entitled to all the 

benefits admissible to the corresponcH.nq employees of the 

C,R,R,I. 	He finally gave a further representation on 
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October 29, 1991. He requested for a reconsideration of 

his case, but this was turned down. In the above background, 

the applicant had been given several opportunities. He 

had been asked to exercise his option with open eyes. The 

option exercised by him cannot be treated as one under 

compulsion or constraint and therefore, the consent qiven 

was free, voluntary and irra,iceble. 

7. 	 Having said that, it appears to me that this 

is a case of obvious injustice done to the anplicnt. The  

fact is that he was promoted to the nost of senior Medical 

Officer on 21,80987 by respondent in the scale of pay of 

Rs.3000..4500/.... The ceiling of Rs,4000/ fixed by respondent 

no.2 appears to be inconsistent and dichotomous. The ICR 

by its letter dated 30.3.1994 in F,N.547/89IA,IV has turned 

down the oroposal for uogradetion of the post of Medical 

Officer from R,2200_4000/... to Rs,30fl0..4500/..1  In view of 

the nrinciples laid down by the Supreme Court above, it will 

not be proper to stifle the prospects of an employee for a 

long period. It is true under the guidelines by the Government 

of India In respect of Government servants, narticularly 

the one dated 31,1.1986, a Government employee selected for 

a post in public sector enterprise will be free to negotiate 

his emoluments with the enterprise. On appointment to a oot 

in a public sector enterprise on immediate absorption basis 

a Government servant will he at par with other emnloyees 

of the enterprise and will be governed by the rules of the 

enterprise in all respects. This is a case of interoreting the 

terms of absorption very literally. The applicant's case 

has to be considered by respondent no.2 as far as unqreding 

his post and considering his case for various allowances are 

concerned. In the letter dated 30,3.1994 the nueetion of 

y/z 
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grant of various allowances is stated to be still under 

consideration. It is. true that the officers who are Pont on 

deputation are entitled to get the minimum orescribed scale 

of pay in the parent Department along with denutetion 

allowance as admissible. But this has been subsequently modified 

because the applicant had desired to take absorrtinn 

voluntarily. The respondents claim that having negotiated 

and accepted the scale prevalt for a Senior Medical Officer 

in C.R.R•I,, he cannot now ask for more, i!z a very narrow end 

technical view. Respondent no.2 may keep in mind the 

observations of the Supreme Court and consider ungradation of 

the post to the scale of Rs,3000-450flfa within a neriod of 

three months from the data of receipt of copy of this order and 

allow the sole prospectively from that date. All the 

allowances, like NPA, PG Allowance and Conveyance Allowance, 

the applicant was drawing till August 1993 shall be immediately 

restored to him and all arrears be peid to him in this regard 

within two months of receipt of copy of this order. 

8. 	 However, one submission of the applicant has 

not been addressed. The applicant is entitled to he consicered 

for promotion to the post of Chief Medical Officer on 15.9.1°89, 

i.e. the date when his junior was promoted to the said post 

under C.H.S. cadre or in the alternative from 21,8,109n which 

will be one year from the date of completion as a Senior 

Medical Officer. The respondente' oles that he cannot be 

considered because he ceased to be a member of CHS cadre does 

not appear to be correct because he is permanently absorbed 

in C.R,R.I., Cuttack with effect from 8.8.1991. It is incumbent 

on respondent no.1 to consider the epplicflt for promotion in 

view of the applicant's claim that his junior has been 

promoted before the date of absorption. This aspect of the 

matter has not been contradicted at any piace in the counter 

affidavit. This matter was mentioned by the applicant in the 
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rejoinder at paragraph 4, oage 4. At paragraph 12, page 4 

of the count€r, as a reply to pare 5.2 of the Application, this 

matter was very summarily ignored. The applicant should be 

treated as a Central Health Service off'icr till he was  

absorbed on 8,6.1991. If there was a D.P.C. for promotion 

to the cadre of Chief tedical Officer and a junior was consicered 

and promoted before 8.8,1991 and the applicant was not 

consicered, the respondente are obliged to consider the 

applicant for promotion to the said post within a neriod of 

three months from the date of receipt of this order by 

convening a special D.P.C. for this purpose and communicate 

the results thereof to the applicant. If the O.P.C. finds 

him fit for promotion, all the cons,ouencss In, law that f'ohlO5 

from it shall be given effect to. 

The Urigiruil Applicsticn is 1 5ro5ed of,  a 

No costs, 

(N.SAHU) 	 7 

MEM8ER(AD1IN ISTRTIVE) 

N N 


