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IN THE CkNTIAL DMIN2TR4TI/E TRIaJNL, CUTTACK BIC jj  

Original Application No. 698 of 1993 
Cuttack this t ') 'day of August, 1996 

Gouranga Fatra 	 ... 	Applicant(s) 

Vesus 

Union of India & Others ... 	 Respondent(s) 

(PR ITcT'P Trmic 
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* 
C1NTR4L ADMIN15TRATIVE TRIBUNAL, curTcK BCH 

Origino.j APPlication No. 698 of 1993 
Cuttack this the 	day of August, 1996 

THE HctIOUR BL 1R • N • Se HO,DEMMR (ADMINISTR1T l\TE) 
.. • 

Gouxanga Fat rd, age 42 years son of late  Bh4gabat Presad 4tra 
-J4gannathpur,  P.Q.i(u1adj ha P.S .Bast4 o, DistiBalesore 

At Present 	 N' Djvjsjo 
Office of Sr.Supdt. of Rai].,ay Mail 
Services, 'N' Djvjsjo, Cuttacjc 

Applica nt  
By the AdVOCates 	 M/. G.K. Misra 

K. Swain 
B.N. Ltra 
D,Da5  
G .Agarwal 
B .K.Raj 
M 

Versus 

Union of In 	eteô by 
the Director General of Posts 
Dak Bhêwa, Sansad Marg 

w Jlhj 
Chief Post Master Gener]. 
Orissa Circle, Bhubneswar 
Director of Postal Services 
Office of the C.P.M.G., 
Bhubaneswar 

Respo 5  
By the Advocate, 	 Mr .Akhaya Kunr Mj5 hra Addl.Staning Counsel 

(Ce ntra 1) 



?IR .N .S44HU, tEMR (ADM,INJTRAT IVE) * This applicat ion has been filed for a 

direction to "fix the pay of the applicant in the cadre of 

.S.R.M. notionally from 1.8.1988 and to pay  the difference 

of salary between what has been paid to the applicant from 

1.9.1990 and what is due till the date of his promotion 

under Annexure-1."  

2. 	The facts are in a  brief compass. The applicant 

worked as Inspector Eilway Mail  from 1979 to 1992. By 

Annexure-1 dated 7.12.1992.of C.P.M.G.,  Bhubarswar 

(Respondent 2) the applicant was promoted against a 

substantive vacant post of Assistant Superintendent of 

Railway Mil in the scale of pay of Rs.1640 - 2900 

along with three of his colleagues. The post of 

Platform Inspector in the grade of 1-R.M.  in Cuttack 

R.M.S. was upgraded to the grade of H.S.G.-I carrying 

the scale of pay  Rs.2000-3200 and consequently the 
	rM 

A..R.M., Cuttack  R.M.S.  Shri N.C.Bhoi was promoted 

to the rank of H1S.G.-I. This proviied a vacancy for 

the applicant as the topper in the selection/promotion 

list under Annexure-1. Shrj NC .Bhoi was promoted to 

H.S.G.-I on notional basis on 1.8.1988 and actual 

basis on 1.9.1990. It is the claim of the applicant 

that he is similarly entitled to date back his 

promotion to the grade of A .5 .R .M M. from 1.8 • 1988 on 

notional basis and from 1.9.1990 on actual basis. 

It is submit ted by Sri G .K. Mishra, learned  c ounse 1 
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the applicant that this is Only cOnseqntia1 when the 

promotional post of A .8 .R.M. becane vacant.  He submjt te d 

that the terms of order of promotion as per Annexur.1 

and 3 are similar, Shri N.C.I3hOi who is promoted to the 

cadre of H.8.G._I made room for the prent applicant 

If not lona 1 promotion from 1.8.198s and actual promotion 

on 1.9.1990 were allowed to Shri Bhoi, there is no point 

in denying the same to the applicant. The applicant wants 

payment of arrears of salary in respect of his 

retrospect Lye promotion from 1,9.1990. 

3. 	The respondents have opposed this claim. They 

say that the applicant did not actually work in the 

higher cadre from 1 • 9.1 990 • The on3er of upgradat ion 

of the post of A .S .R .M. to H.S .G.-I by Annexure-2 was 

issued on 13.10.1992 by the tpartrrent and promotion 

of A.S.R.M. to the cadre of H.8.G.I was accordingly 

effected. It is stated that the post was not physically 
vacant, but was technically so from 1.9.1990. 

4. 	The important argunt of the applicants 5  

counsel is that extending the benefits on retrospective 

actual promotion to Shri Bhoi and refusing similar 

benefit5 to the applicant is arbjterv. The substantive 

post of .8 .R .M. with effect from 1 .9.1990 cannot be 
kept in  a state of suspension even notional].y without 

an incumbent to Offjcjat in the estdbljshment. The 

sheet anchor of the claim of the applicant ià to be 

UIiIIIil 
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found in his representation as per flnexure..5 which 

is extrated hereunder 

S ice I am the Senior most in the cadre of ARM 
in Q.C.Cornmunity after Shri K.K.Ojha promoted to 
SRM cadre in the year 1989 and also since the 

post of ASRM has fallen vacant w c .f. 1.8 .8 
f011owing the vacat ion of the post on promot ion 
to FG I cadre by Shri NC .Bhoi, I am due to be 
promoted against this vacancy from the year 
1989 on not iona 1 basis and from 1 • 9 • 90, bas ing 
on actual basis. 

That in view of analogy, basing on which arrear 
of pay and increment benefits have been awarded 
to Shri Bhoi, though physically did not work 
against the post of platform Xnspector, Cuttack 
R upgraded to 1 G I cadre; in the saffe  
analogy, I being the senior most IRM of Orissa 
Circle from the year 1989, post ing order in 
my favour may kindly be issued retrospectively 
from the year 1989 (After Shri K.K.Ojha) and 
financial befits may be caused to be paid 
to me.' 

5. 	This representation was not suCces8ful. The 

respondents' claim is that there was no physical vacancy 

in A .5 SR • M. cadre in c. isa Postal Circle earlier to the 
- 

issue of order at Annexure -1 to the Application. They 

point out that in accordance with nnexure-1, the vacancy 

in A .5 .R .M. cadre was caused only on promot ion of Shri J .C. 

Mohanty b.S.&.M. to R .S.S.Goup B cadre. The respondents 

further point out that the upgradatjon of the post of 

plaitform Inspector as per orders at 1 flnexure-2 was a 

result of implementation of the judgment dated 17.9.1991 

and it is this upgradation that is effective from 

1.9.1990 on actual basis. There is no order as far as 

the applicant is concerned. His promotion was from 

I.R.M. cadre to '.S.R.M. cadre against the physical 

vacant post. The promot ion was adhoc/temporary and 
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Subsequently confirmed • Thus the promotion of the applicant  
from I.R.M. cadre to ' .S R .14. cadre on resultant vacancy has 
to be effected Only in a norrrl way for the period of that 

vacancy. As such the applicant cannot claim retrospective 

Promotion. NOnextendIng of such benefit to the applicant 

is not arbitrary or illegal. 

6. 	There is no question of grnting monetary benefits to 

the applicant when there is no retrospective promotion to him. 

His promotion was Only ago Inst an exist ing vacancy of ASRM. 

In the case of Shrj Bhoj there was a direction to treat his 

romot Ion from a prticu1ar date. Even in such a case there 

is a controversy as to whether when the promoted officer did 

not Physically work in that post, will he be entitled to 

arrears of pay ? The case of the applicant therefore is 

Clearly distinguishable from that of Shri NC.Bhoj. 
Ufl153 

there is an order of retrospective promotion, the s°me 

cannot be directed to be given by a Court. It is 
Only one 40  

post in Orissa which has been upgraded. The consequent ial. 

upgradat Ion of post lower to that cannot be read into. 

7. 	As rrnt ion3 above there has been 0 dispute between the 

Benches of the Central Adrnjnjstjatjve Trjbuy)al as to whether 

monetary benefits conses on the order of proforma promotions 

should be Issued or not. There have been judgnents holding 

that for retrospective promotion arrears of pay and allowance 

are payable. However, there had also been certain other 

judgnents where a contrary view was taken and accordingly 

a FUll Bench of the Tribunal sitting at Madras considered 

the question in Original Application Nos.676 and 842 of 
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1989 in N.P.Bhat Vs-Union of India & Others. The Said judgment 

pertains to the CäSCS of two officials who were promoted to 

the post of £cecutive Engineer, not ionally, with effect from 

5.11.1976 by an order iSSued in 1984, after their retireme nt 

on 31.7.1982 and 31.1.1982. The question was whether they 

were entit]d to arrears of pay a nd allowances from 1976 

till their retirenent. The applicants were two officials  

of a large batch of 75 Assistant Engineers who were promoted 

retrospectively by a common order of the Departnent pursuant 

to the judgment of the Supreme Court relating to the 

seniority of the officials. The Chandigarh and New Bombay 

Be nc he s of the Tr ibuna 1 held that they were e nt it led t 

arrears of pay. The Principal Bench and the lcr.s Bench 

took the view that they are not entitled to such arrears, 

but were entjtjed to refjxatjon of their pay in accordance 

with the notional promotions. The Full Bench relied on two 

Supreme Court decisions and negatived the claim of 

arrears of salary since the applicant had never 

worked at any time as Executive Angineer. This is  

the state of law when they were äctUdlly ordered 

retrospective promotion. In the instant case there 

is no such order. Deeming a vacancy to arise because 

of the upgradation is against the grain of service 

jurisprudence . If you upgrade the post it does not 

mean that the entire chain down below gets upgraded 

retrospectively. The promotion is always against a 

physical vacancy and against an identified post. 

The UPgrddation order of Shri BhoI has to be 
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insulated only to one post that ha5 been as a result 

of Central AdWjnjstratjve Trjbal decision and 

COflSCquent Government orders. 

Is. 	
Shri Mishras other argument is that the 

upgradat ion has been done to the pOst of IJ.M. and 

Shri Bhoi was elevated to H.S.G....I, 	is a 
Intermediate post. Shri Bhoj was working as A.5 4R.M. 
When the upgradation was done, the different ial pay 

of I .R .M • to H .5 .G .-I could have been prov ided for. 

5lnce Shri Bhoi had got the benefit of only the 

difference betwaen  4 .S 	and H.S 	the 

applkant shall be allowed the zeminjng balance 

from X.R 
M. to ' .5 .k .11. His contention is that there 

was no upgradatio of the 4 .5 
.R .M. post • mien here 

am not cOnvinced that the applicant has made out a 

CdSC. Any âdditjoj benefit by way of pay on 

promotion can arise only from the date of 
8 ua1 

promotion. Ufll55 there are Goernment orders of 

retrosct ive promotion or deemed promotion from a 

back date, such state of  a ffa irs cannot be a SSUTned 

and no Court has power to give such benefits. 

SecOndly there is no StipUlàt Ion of not lonal 

promotion Or real promotion from retrosptjve 

date as far as the 1pplicant is concerned. 
I.  

One recent Supreme COUZt decision deserves 

to be specially mentioned. In State of Haryana and 

others vs. O.P. Gupta and others (1996) 33 TC 324 
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the facts are : In a seniority dispute, the Supreme 

Court directed the Department to Prepare a fresh 

seniority list strictly in accordae with ru]5 
Ignoring any 

inconsistent administrative instructions. 
The seniority list was accordingly prepared afresh 

Thereafter, even in absence of any special direction 

in this behalf, eligible persons were given notional 

promotion from the deed date, that is 1.1.1983. 

The quest ion be fore the SupremeCourt was whet her 

these off icers are entitled to arrears of salary 

for the period during which admittedly they had not 

worked but they had been flOtiOflêlly promoted from 

the deemed date. The Punjab High Court directed the 

payment of arrears from the deened date given in the 

seniority list till the date of their POsting in the 
promotional posts. Relying on an earlier deci5Io, 

10 TC 378(1989), Paluru Ramkrjshjah v.Union of 

Indja, the Suprene Court held as under : 
to 

a person will not be efltit]fd to way andallowance during the Period 
for which he did not perform the dut Ie 
of higher post, although after due 
cOnsideat ion, he was given 

a proper place in the gradatj list having been 
deermd to be promoted to the higher post 
with effect from the date his junior 
was promoted .tie W 1be entitled Only 
to step up the scale of p&y retrosec_ 
tively from the deened date but is not 
entitled to the P*Yment of arrears of 
the salary. The sane ratio was 
in 

	

Virender Kumar, G.M. 	reiterated 
, N1ys. v. 

	

Aviflash Chandra Chaha 	p.482, para 16)" 
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10. 	Thus the quest ion of drwing arrears of salary 

when there was no physical vacancy, no physical promotion 

and when the applicant did not actually work therein 

cannot be considered. 

ii. 	The Applicat ion is d ismissed • No Costs. 

N. SAiju 
IEMB1R DMINTRTIV) 

B.}C.bahoo// 

.-- 


