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Vs,
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For the applicant $ M/s. S.Mohgpatra, L.Mohapatra,

G.MOhantY, P .C.D as' P QCQS ingh'
J.S.Mishra,Advocates.
For the Respordents $ M, Uma Ballav Mohapatra,
Additional Standing Counsel
(Centrgal) .

For the Respondent Nos,4&5:Mr, R,C, Mallick, advocate

-------------—-——----------—---—

THE HONOURABLE MR, K, P, ACHARYA, VICE-CHAIRMAN

AND
THE HONOURABLE MR ,H,RAJENDRA PRASAD , MEMBER ( ADMN, )

JUDGMENT

K.P, ACHARYA,V.C, In this gpplication under section 19 of the

Administrative Tribunals Act, 1985 the petitioner prays

to quash the proceedings of the Departmental Promotion

Committee held on 15th September, P93 which had recommended
for appointment of Opposite Party Nos,.4,5 and 6 to the post
of Deputy Director General Mines(Safety) .

2, Shortly stated the case of the petitioner

Shri Surendra Nath Padhi is that he is now functioning

as Director of Mines (Safety), Initial appointment of the

Petitioner to the post of Deputy Director Mines(Safety)
N
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was through the Union Public Service Commission, In

August and September, 1993 there were two vaCancies in
regard to the Post of Deputy Director Gener al(Mines) ( safety)
carrying a Pay scale of p,5900-200-6700/- due to retirement
of M/s, S.K. Banerjee, K., Agast and S.N, Mitra. A
Departmental Promoticn Committee was constituted by the
Ministry of Labour which met at New Delhi on 15th

September, 1993, M/s, V, Mghajan, S.C,Batra and R.L. Arora
were recommended by the D,P,C for being appointed to the
Post of Deputy Director General Mines (Safety). Petitioner's
grievance is that an illegality has been committed in not
recommending his name for zppointment, Hence this application
has been filed with 3z prayer to quash the mimites of tre

D.?.C. alongwith the recommendations made by the DPC,

3. Counter has been filed on behalf of the Opposite
'}Dm“ﬁisA Party Nos.l,2 and 3 namely Union of India represented through
its Secretary,Covernment of India, Ministry of Labour, the

-
<.
™; Chairman, UPSC, New Delhi and Shri B.K, Sharan Director

~)>4(K;¢acpgﬁ General of Mines, Safety, Dhanbad(Bihar) respectively.

S l—_ 4, Three vacgncies in the post of Deputy Director

General Mines(Safety) occurred on 31st august, 1993,
30th Septembgr, 1993 and 31st January, 1994 which is
admitted, It is equally admitted that the DPC is constituted
by €hairman or Member of the UPSC as the Chairmah of the DPC,

wSecretary/ Additiongl Secretary , Ministry of Labour and
/N
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Director General of Mines are members of the said DpC,
Further zdmitted case of the parties before us is that

on 15th September, 1993, the Director General Mines
(Safety) could not attend the meeting as he remained

at Madras to Uindergo -n eye operastion. Further case of

the Opposite Parties is thgat according to the grading
given by the DPC the names of M/s, V.Mahajan, S.C.Batra and
R,L.Arora(Opp.Party No,4)

/have been recommended, No illegality having been
committed in &n this regard, the recommendation: of the
DPC and acceptance of such recommendation should not be
unsettled - rather it should be sustained. At the time
of filing of the gpplication, Mr. R.L, Arora was
impleaded as Oppesite Party No4 and subsequently an
application for amendment of the original application
was filed praying to implead M/s, V. Mahajana and S.C.
Batra as Opposite Party Nos, 5 and 6, The said petition
was allowed, Notices were issued to Opposite Party
Nos, 5 and 6 as notice: had aiready been sent to Mr, R.L.

AroralOpposite Party No.4) soon after the case was

admitted for hearing, Opposite Party Nos, 5 and 6 have

filed counter separately and the stand taken by each of

“ 5
gfﬂi:;;// them is practically same as that of Opposite Party Nos,

@1'2 and 3,
2
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S. We have heard Mr. S, Mohapatra learned counsel
aPpearing for the Petitioner, Mr, Umag Bgallav Mohapatra,
learned adddtional Standing Counsel (Central) for Opposite
Party Nos.1,2 and 3 and Mr. R.C., Mallick learned counsel
appearing for Opposite Party Nos.5 and 6, Mr, Mohapatra
learned counsel appearing for the Petitioner submitted
that an illegality has been committed by recommend ing
the name of Mr, Arora ( Opposite Party No.,4 ) who is
admittedly junior to the Petitioner, True it is Mr. Arora
is junior to the petitioner, But admittedly the post

in question, is g selection post where the adjudication
regarding suit gbility of different incumbents coming
within the consideration zone would be on the basis of
mer it -cem-seniority, Undisputedly merit is the first
ceiteria for adjudication of one'ssuitability , Therefore,
in our opinion, recommending the name of a junior to

be suitable in preference to the officer who is senior
does not at all vitiat:ZSroceedings because according to
the grading: given by the DPC, in respect of the
petitioner vis-g-vis Opposite Party Nos,4,5 and 6 cannot
be held to be illegial unless there is any mala fide on
the part: of the Members of the DPC, No such pleading

has béen put forward and therefore, on this account, we

Qfeel reluctant to quash the recommendation of the DPC.
N/
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6. The most important point on which considerasble
emphasis was laid by counsel appearing for the petitioner
is that in the absence of the Director General of Mines
(Safety), Mr, Sharan, the proceeding of the DPC not
having been based by a properly constituted DPC, the
recommendations made by such g DPC cannot be acted upon
and should be held to be bad and illegal, In support of
this contention, Mr. Mohapatra learned counsel appearing
for the petitioner relied upon a judgment of this Bench
reported in ATR 1987 (2)CAT 401 (Kishore Chandra Pattnayak.
Vs, State of Orissa and others),Petitioner Shri K.C,
Patnaik was superseded by M/s, R.N, Dgs and. P.Cs Rath
for the post of Director General of poligggﬁsg;ce the
order of supersession was challenged before this Bench
by Shri K.C, Pattnayak, Amongst many other contentions,
the first and foremost contention was that the DPC was
to be constituted by the Ch#f Secretary in the Chairpy
Commissioner Agriculture and Rural Development and
Additional Development Commissioner and Secret ary to

the Government of Brissa Planning and Co-ordination
Department, Dr, Bhupinder Singh who was then the
Commissioner cum Secretary of the Agriculture arnd Rural
Development Department did not attend the meeting and

heé was away from headquarters on training, Since the
considera ion of the officers coming within the

consideration zone in the absence of Dr, Singh

recommendation of the DPC was quashed by this Bench on
£
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the ground that the said DPC was #ot properly constituted
according to the resolution of the Government, This view
taken by the Cuttack Bench in the case of K.C, Pattnayak
(Supra) has not been un-settled by the Apex Court, It was
therefore, contended by Mr, Mohapatra that the same view
should be taken in this case, Mr, Mohapatra further relied
upon a judgment of the Hon'ble Supemme Court reported in
AIR 1981 SC 2181 (Dr, S.P, Kapoor Vs, State of Himachal
Pradesh and others and Dr, Jiwan Lal Vs, State of Himachal
Pradesh and others), In this case, it was maintained by
the Petitioners that under the rules, the DPC of Himachal
Pradesh in respect of the Health services was constituted
by the Chief Secretary, Finance Commissioner and Secretary
Health and Family Welfare of the Himachal Pradesh Government,
But the Departmental Promotion Committee which met on
3, 11, 1979 to consider the question of appointment of
Deputy Director and Director of Health Services was
const ituted by the Chief Secretary, Finagnce Bommissioner
and Principal Secretary to the Chief Minister of Himachal
Pradesh whowas appointed aditionally as one of the members
in the place of the regular Secretary who was on leave,
Their Lordships in the concluding portion of paragraph 33
were pleased to observe as follows s

" Though it is not possidle to accept the

belated contention that there was any mala

fide on the part of the then Chief Minister

in the matter of constitution of the

Departmental Promotion Committee with his
Principal Secretary as one of its Members in

mthe place of the regular Secretary, Health
4
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and Family Welfare, we are of the opinion

that there is room for Suspecting the reasson
why the whole thing was completed im haste on
3.11,1970 after the pPreparation of the final
Séniority list on 2,11,1979, in the light of
the admitted position that the Deputy Directors
and Director of Health Services, Himachal
Pradesh were holding adhoc appointments from
1973, The matter was not such as could not
have been put off by a few days. Such rush is
not usual in any State Government, The post-
haste manner in which these things have been
done on 3,11,1979 suggeésts that some higher.up
WaS interested in pushing through the matter
hastily when the regular Secretary, Health

and Family Welfare was on leave, Therefore,

we are of opinion that the matter requires to
be considered afresh",

7. Relying on the above quoted observations of
Their Lordships it was emphaticall contended by Mr . Mohapatra
that heaven would not have fallen if the DPC in the preseggsz
would have been adjourned for few days more when the
Director General Mines(Safety) after operation would have
attended the meeting and therefore, the view taken by the
Hon'ble SupremeCourt in the case of Dr, S. P. Kapoor etec,
‘supra) should be followed by this Bench and the
proceedings should be quashed,
8. On the other hand Mr, Uma Ballav Mohap4 ra
learned Additional Standing Counsel (Central ) relied upon
Annexure- R/3 containing the Office Memorandum dated
6th March, 1975 issued by the Government of India, Cinet
Secretariat, In paragraph 2 of the said Memorandum it is
stated as follows :-

“ A question has been r aised whether the

&recommendations of the Departmental Promotisn
M
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Committee in which o® of its members is
absent can be considered legally valid
and operated upm, It has been decided
in consultation with the Ministry of Law
that the proceedings of the Departmental
Promotion Committee shall be legaly valid
and can be operated upon notwithst anding
the absence of any of its members other
than the Chairman provided that the member
was duly invited but he absented himself
for one reason or the other and there was
no déliberate attempt to exclude him from
the deliberations of the DPC and provided
further that majority of the members
constituting the Departmental Promotion
Committee are present in the meeting",

9. Mr, R.C, Mallick learned counsel appearing
for the Opposite Party Nos, 5 and 6 contended that

no illegality has been committed in regard to the
recommendation made by the DPC even thoggh the Director
Geéneral Mines (Safety) did not attend the meeting, In
Support of his contention, Mr, Mallick learned Counsel
apPearing for the Ppp,.Party Nos, 5 and 6 relied upon

a judgment of the Hon'ble Sureme Court reported in AIR
1972 SC 1812 (Ishwar Chandra Vs, Satyanarain Sinha),

The facts of the case decided by Their Lordships are as
follows .

10. Under section 13(2) of the University of Saugar
Act, the Chancellor had to constitute a Committee for
recommending names of suitable persons for appointment to
the Post of Vice-Chancelle of the said University, The
committee wgs constituted by Mr. G.K, Shinde, Retired
Chief Justice, Justice T.P.Njik of the Madhyas Pradesh

\/Higq Court and Justice £.B.Agrawal, Retired Judge of
(v
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the Allahabad High Court, Justice Naik could not attend
the meeting as he was in disposed, The Committee held
its meeting on a particular day and on the said day
Justice Naik could not attend, The Committee
recommended the name of the appellant before Their
Lordships namely Ishwar Chandra, The Governor did not
accept the recommendation becaguse the Committed was not
properly constituted on the day on which the meeting was
held, The High Court of Madhya Pradesh upheld the order
of the Governor, The matter was carried in appeal to

the Hon'ble Supreme Court and Their Lordship s at paragraph
5 @f the judgment held as follows ;-

"If for one reason or the other one of them
could not attend, that does not make the
meeting of others illegal, In such circumst ances
where there is no rule or regulation or any
other provision for fixing the quorum, the
presence of the majority of the members would
constitute it a valid meeting and matters
‘considered thereat cannot be held to be
invalid",
Undoubtedly, we are bound by the above quoted observations
of Their Lordships, But keeping inview the judgment
reoorted in AIR 1981 SC 2181(supra) (with which we are also
bound), we would £ind that in the present case, the
Director General of Mines(Safety) was an expert member in
the Committee, Inclusion of the Director Geéneral Mines
(Safety) in the Committee by the Government is with the
intention that the Director General of Mines (Safety)
would be in a position to give his expert advise to the

k?ther members of the Committee, In matters of appointment
A
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to such a high technical post, advise of the expert

is essentially required, For @Xample in every meeting

of the UPSC or the State P.S.C, &n expert is nominsted

to render its opinion regarding the performance of .

€ach candidates appearing in the interview, If the

expert is absent, can it be said that the opinion
regarding the performance of different candidates on
technical subjects is worthwhile to be relied upon 2,

In our considered view, the answer would be in the negatjive,
At the cost of repetition, we may say that, in the present
case, the Director General of Mines (Safety) had to

play very important role in the matter of rendering

advise regarding suitability of different candidates

who were within the zone of consideration, On this
account, the case of Shri Ishwar Chandra(supra) is

clearly distimguishable because no expert opinion is

\§5Q3~@ﬁ£§\¢;€/’ necessary regarding the suitability to be adjudicated
) for the post of Vice~Chancellor who would normally have
a high reputation in the field of education, Therefore,
following the dictum laid down by Their Lordships ,
in the judgment reported in AIR 1981 sSC 2181, we would say
heaveén would not have fallen if the DPC would have been
deferred by a; month or so within which time the Director

General of Mines (Safety) would have recoverred from

the operation and could have attended the meeting to

btrendex: its valuable advise to the membess of the Committee,
A
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11, To add to all these, another illegality has

been committed which is as follows $

12, rdmittedly, there were only two vacancies for
the year 1993 and one vacancy for the year 1994, The

meet ing was held on iSth September, 1993 to consider the
vacancies for the year 1993-94, The moot question that
needs determination as to whether consideration should be
according to the calender year or financial year becaise
it was contended bp behalf of the Opposite Parties that
the consideration was confined to financial year of
1993-94, In our opinion in every Government Departments,
consideration is confined to the vacancies occuring
during the calender year, We hzd therefore, called upon
the learned additional Starding Counsel Mr, Mohapatra

to file any instruction(s) issued by the Government of
India modifying its directions/instructions to the externt
that the considerastion would be confined to the vacancies
during the financial year, No document could be filed by
the learned Additional Standing Counsel to substantiate
his contention that the Covernment of Indis has issued
instructions modifyin%ZE%g consideration would be wonfined
to the vacancies of the financial year.

13, In such circumstances, we cannot but be slow
to accept the aforesazid contention of the 1earned Standing
Counsel (Central) and we further hold that the Committee

had ¥+ © committed an illegality byconsiderirg the v acancies

for tre financlal year,
I
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14, Taking into consideration, the agbove mentioned
irregularity/illegality occuring in the proceedings of
the D,P.C, held on 15th September, 1993 for r ecommending
names of sutable candidates for appointment to the post
of Deputy Director General Mines (Safety),we have no
other alternative but to quash the mingtes of the DPC
and we would direct that the suitability of the officers
coming within the consideration zone be reconsidered by
the Committee in respect of vacancies occuring for the
calender year of 1993 and subsequently for the year 1994
and accordingly after adjudicating the suitability of
the candidates coming within the eonsideration zone for
the year 1994 make necessary recommendation as deemed fit
and proper by the Committee,

15, In case any of the Opposite Partjes(namely Opp.
Party Nos.4,5 and 6) have been appointed as Deputy
Director General Mines(Safety) in pursuant to the

recommendations of the said DPC, their appointments are

also hereby quashed and further steps be taken as indicated
abow ,Selection process may be undertaken afresh and it
should be completed within forty five days from the date
of receipt of a copy of the judgment, In case Opposite
Party Nos.4,5 and 6 or any of them have been azlready
functioning as Deputy Director General Mines(Safety),they

ts(m(.a{y be allowed to continue as a stop gap arrangement till
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the final selection process is completed within 45

days as indicated above so that the administratige

work will not suffer and if not completed within 45

days, Opposite Party Nos, 4, 5 and 6 will vacate the

Rosts of Deputy Director General Mines(Safety) on

expiry of the forty fifth day,

16, Thus, the application stands allowed leaving

the parties to bear their own costs,
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