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CORAM;

THE HONOURABLE MR,K,P,ACH2RYA, VICE-CHAIRMAN,

K, P ACHARY A, VoCo s In this application under secticn 19 of the

Administrative Tribunals Act, 1985, the applicant, Shri
Jagadish Karmi prays for a direction to be issued to the
respondents to grant his salary from 24,2,1977 to
16,2,1988 and to direct the respondens to refund an
amount of Rs,2,900/- whichwas illegally recovered from

the applicant on 11,2,1988,

2, Shortly stated, the case of the applicant is
that while he was functioning as Branch Post Mastefr of
Khaliapalli Branch Post Bffice in the district of
Phulbani he was put off from duty on an allegation

that he hasi/misappropriated some money over which he

Q/t:ad control and custody. The applicant was put off




from duty on 14,12,1977 and an F.I.R, was lodged in
Ghantapada Police-station under secticn 409 of the
Indian Penal Code, On 11,2,1986 a charge-sheet was
filed against the applicant for having committed an
offence under section 409 of the Indian Penal Code
which ultimately formed subjectmatter of G.R.Case NO,
387 of 1980, The applicant was tried before the
Sub-Divisicnal Judicial Magistrate, 3oudh, facing

a charge under section 409 of the Indian Penal Code
and by judgment dated 29,11,1986 the applicant was
acquitted by the learned Sub-Divisional Judicial
Magistrate, Boudh, After acquittal,on 23,6,1987 the
applicant filed a representatimm for reinstatement and |
vide order dated 16,2,1988 contained in Annexure=2
the applicant was reinstated into service, In the
concluding portion of the last paragraph of the order
it is mentioned that the period of put off duty till
the joining of the applicant, shall be treaed as non-
duty for all purposes, The applican-t feels aggrieved
with regard to this part of the order cantained in
Annexure-~2 and hence this application hasbeen filed

with the aforesaid prayer,

3. In their counter, the respondents maintained that
the question of payment of back wages does not arise
ha
because thege is no provision ugder the Extra-
Y

Departmental Agents(Conduct and Service)Rules to pay

allovances to an Extra-Departmental agent for the period

4(}\)(



he remains put off duty and in this connection,
reliance isplaced on Annexure-R/6, Therefore, it is
maintained that the case being devoid of merit is
liable toO be dismissed,

4, I have heard Mr.P.V,B.Rao, learned counsel
for the applicant and Mr,Akhyaya Kumar Misra,leamed

&dditional Standing Counsel (Central) for the respondents.

Bs Mc.Rao rightly did not press the prayer for
refund of RS,2,900/- because according to Mr,Rao,
this amount has already been returned to the applicant,

There fore, it is treated as not pressed,

6o Newt, coming to the prayer of the applicant

for giving him back wages Mr,Akhyaya Kumar Misra, learned \
A3dl, Standing Counsel(Central) relying on Annexure-R/6
submitted that the question of paying back wages and
subsistence allowance does not arise because there is

no such provision in the Extra-Departmental Agents

( Conduct & Service)Rules. Purthermore, it was
submitted by Mr.Mishra that this Bench at a particular
point of time refused to grant suspension allowance
keeping in view the provisions contained in Rule 9

of the E.,D.Agents(Conduct and Service)Rules and therefore
this petition should be dismissed,

Te True it is, at pne point of time this Bench

was of the view that payment of back wages and subsisten
allovance 4is not permissible #n view of the provisions
contained in Rule 9 but later Bangalore Bench and

Madras Bench having held that suspension allovance
'N{
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is payable to the employee who hasbeenput offfrom
duty, this Bench in several cases has given the benefit
of payment of subsistence allowance to the different
E.D,agents who havwe been put off from duty and some
of the judgments were carried to the Supreme Court
and the Supreme Court has upheld the view of this Bench,
The re fore, taking into account the view of the Cuttack
Bench and such view having been upheld in the Sup reme
Court, I find no merit in the aforesaid contention of
Mc.Misra so far as the payment of subsistence allavance
is concerned, As regards payment of back wages, in
the case of Union of India,etc,etc, vrs, K.VeJankiraman
etc, etc, reported in AIR 1991 SC 2010, Their Lordships
have held that once a particular employee has not
been kept out of job on hisown volition, then he is
entitled to pack wages even if he has not served in
that post, Here is a case where the applicant was put
off from duty on certain allegations of misappropriation
and stood his trial before the learned Sub-Divisioal
Judicial Magistrate, Boudh who by its judgment dated
29,11,1986has acquitted the applicant., Therefore, it is
deened that the applicant was in service with effect
fron the date on which he was put off from duty,.
Once he is deemed to be in service with effect from
thedate he was put off from duty, the applicant is
undoubtedly entitled to his arrear emoluments which
he would have ordinarily drawn if he would have been
in service, Therefore, it is directed that the applicant
w paid his arrear emoluments from 14,12,1977 to 16,2,88

¢



less the subsistence allovance( if any paid)within
90 days from the date of receipt of a copy of this
judgment,

8, Thus, this application stands allowed, NoO costs.,
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VICE-CHAIRMAN,
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