
IN THE CENTRAl, A]j'4INISTRATIVE TRIBUNAL 
CUTCK BENCH; CUTCK. 

ORIGINAL APPLICA'ON NO.240 OF 1993. 

Cuttack, this the 20th day of July,1999, 

Nalini Kanta Mohantye 	•e.. 	 Applicant, 

versus 

Union of India & Others. 

ORIGINAL APPLICA'EON NO. 442 OF 1993 

Bijay Kumar Pattanayak & others. 

ye rsus 

Union of India & Others. 

Respond ents. 

ppp1ic ants, 

Respondents. 

OR INSTRUC'IIONS 

Whether it be referred to the reporters or not7 Y411 
whether it be circulated to all the Benches of the 
Central Acinistrative Tribunal, or not? 

(G.NARAsIMHAM) 	 (k!v1 V 
N EN BER (JUDICIAL) 	 VICE-CHAI 	qt 



CENAL ADMINISTRA'IIVE TRIBUNAL 
CU TTACK B ENCH ;CU TIACK. 

Original Application No.240/1993 

Nalini Kanta Mohanty, 
Son of Late Jaya Ktishna Mohanty, 
Now working as taer Division Clerk, 
in the Office of the Director, 
Small Industries Service Institute, 
vikash sadan,College square,cuttack-3, 	•.. 	Applicant. 

By legal practitioner: M/s.Antaryarni Rath, &A.C.Rath, 
Advocates. 

- Versus- 

Union of India represented by the 
Secretary,Ministry of Industry, 
Departhent of Industrial Development 
Nirman BhaVan,New Delhi. 

Development Commissioner, 
Small Scale Industries, 
Government of India, 
Nirman Bhavan,New Delhi. 

Di recto r,Small Industries Service 
Indtitute, vikash sadan,College Square, 
Cuttack-3. 

Shri B.K.Patnaik,LDC,SISI 

Shri R. N. Da s, LDC 

Shri MO R.DaS, LDC 

shri R.ROUt,tJDC in SISI, 

S. 	Shri S.K.Mohapatra,LDC in SISI, 

Shri Sham Burh,LDC in SISI, 

Shri R.C.Mohapatra,LDC in SISI 

Shri G.K.Das,LDC in SISI. 

	

K 	 (Notice to Respondents vide Sl.No.4 to 11 may be 

	

f\ \' 	 sent c/o.Director,Small Industries Service Institute, 
Vikash Sadan ,college Square,Cuttack_3) 

00 Respondents. 

By legal practitioner; 	Mr.A. Routray,Additional standing 
(Res.Nos.l to 3) 	Counsel (Central). 

By legal practitioner : Mr. B.S. Tripathy, Advocate. 
Respoeflts 4 to 11 



ORIGINAt APPLICATION NO.442/1993. 

Bijay Kurnar Pattanayak, aged about 32 years, 
Son of Baidyanath Pattanayak,at present 
working as r.,er tivision Clerk,Srnall 
Industries S ervice Insti tute,Vjkash sadan, 
College square,Cuttack-3. 

Rabinarayan Dash, aged about 29 years, 
son of Rajakishore Dash, 

Mafloranjan Das,aged about 30 years, 
Son of Pramod 1Zumar DaS. 

Ranjit gout,aged about 31 years, 
Son of Mekh Chandra RO1t, 

Sukanta Kumar Mohapatra, aged about 31 years, 
Son of Sachidananda Mohapatra, 

Shem BUrh,aged about 28 years, 
Son of Juel Burh. 

RameSh Chandra Mohapatra,aged about 31 years, 
son of BhaSkar Mohapatra, 

Gatikrushna Das, aged about 24 years, 
Son of late KhirQi Chandra Das, 

(S1.Nos.2 to 8are working as Lower Division Clerk, 
small Industries service Institute,vikash Sadan, 
College Square, Cuttack-3.) 

*06 	 Applicants. 

- ye r US... 

Union of India represented by its Secretary, 
Ministry of Industries Departhient of Industries, 
Ni rman Bh an, Ne.y Delhi. 

Development Ccinmissione,Sma].l scale Industries 
Government of India,Nirman Bh1an, Ni Delhi. 

DireCtor, Small Industries Service Institute, 
Government of India,Bjkas sadan,Cuttack. 

Assistant Director, Office of the Director, 
S.I.S.I.,vikas sedan,College square,cuttElck. 

Nalinikanta Mohanty,Lower DivisionClerk, 
Office of the Djrector,Small Industries $ervide 
Institute,Vikas sadan,College,SqUare,Cuttack. 

... Respondents. 
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BY legal practitioaer; Mr. B. S. Tripathy, Advocate. 
(for applicant. ) 

BY legal practitioner; Mr.A.Routray,Additional Standing 
(For Respondents 1 to 3) Counsel. (central.) 

By legal practitioner; M/s,A. Rath, & A.C. Rath,Advocates. 
(for Res. No. 5). 

CO RAM 

HHE I-DN0URBLE MR, SOMNAfl1 SOM, VICE...CH7IFAAN 

AND 

THE HONOURABLE MR. G. NARASIMH14SMEMBER(JUDICIAL) 

CuT'ffCK, this the 20th of July, 1999, 

QRD ER 

MR. SOMNA1 SOM,VICE-CHAIAN 

'these t'io applications have been heard 

j oi n tly. 

In Original Application No.240 of 1993, 

the private Respondents 4 to 11 are applicants in original 

Application No. 442 of 1993.Applicant in Original Application 

No.240 of 1993 is private Respondent No.5 in original 

Application No.442 of 1993. The matter for adjudication is 

the Same in both the cases. Iherefore, One order will govern 

in both these Original Applications but the facts of both 

these Original Applications are re-counting separately. 

In Original Application No.240 of 1993, 

applicant, Nalini IKanta Mohanty,has prayed for a direction 

to the Departmental Respondents to assign him position in 
the seniority list above 	the Private Respondents 4 to 11 



taking into account the perind of his service from 

26-6-13 to 13-1-1992 in the grade of Lower Division 

Clerk.He has also prayed for the consequential service 

benefits, 

4. 	 The case of the applicant in original 

Application No. 240 of 1993 is that,he was initially appointed 

as a Peon on 24-8-1 979 under the Director, Small Indus tries 

Service Institute (Respondent No. 3), He was a Matriculate 

and was appointed as a temporary Lower Division Clerk w. e. f. 

20-6-1 3. Even after continuing for more than six years,as 

Lower Division Clerk,his appoinnent as Lower Division Clerk 

was not regularjsed even though in accordance with Small 

Scale Industries Organisation (Class-Ill & IV Posts) 

Recrui thient (Amendment) Rules, 1971 (Annex ure-2), 10% of 

vacancies in the posts of LDC,shall be reserved for being 

filled up by class iv employees (Borne on regular establishment 

of these offices) subject to the certain Conditions. The first 

condition was that the selection shall be made through a 

Depa rtmenta 1 Canpe ti tive Ex ami fla tion confined to such C]. as s-

IV employees,who ful fil the requi rément of minimum educational 

qualification, namely matriculation or equiva1ent:there •  The 

second condition was thet the maximum age for appearing at 

this examination,shal]. be 40 years (45 years for the SC or 

ST employees) The third condition was that at least five 

years of service in Class-IV is essential,Lastly,jt was 

mentioned that the maximum number of appointments by this 

method shall be limited to 10% of the vacancies in the cadre 

of Lower Division Clerks cccuring in a yearainfilj.ed vacancies 

would not be carried over to the next year. Applicant has 

Stated that in the year 1983 and 1%4, three posts of Li)C 
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arid three posts of UDC were sanctioned.Thus, six posts of 

Lower Division Clerk,including three resultant vacancies 

were available in the year 1984. ACcOrdingly, one post,shou].d 

have been reserved to be filled up by Class IV employees, 

10% of six being more than 0.5. This was laid down in Hcme 

Ministry's circular dated 20. 3.1970 which is at Annexure-4. 

But no such examination was held in 1984 and in any case, 

no intimation was sent to the applicant to eaable him to 

appear at the examination but these six posts alon.zith, 

two more posts were filled up by private Respondents 4 to 

11 ignoring the claim of applicant, who was continuing as 

Lower Division Clerk  on  temporary basis siace 20.6.1983. 

Applicant approached the Tribunal in OA NO. 211 of 1990. 

Applicant has further stated that while Original Appl.No. 

211 of 1990 was pending, Respondent Tlo. 3, advised the 

Applicant to withdraw the application so that his case, 

could be considered sympathetically.Accordjngly, applicant, 

withdrew the original Application with liberty to file 

fresh application, in case he feels aggrieved. Thereafter, 

by order dated 30 3.1992,at Arinexure-6,his services were 

regularised in the grade of Lower Division Clerk w. e. f. 

14.1.1992,Applicant has stated that he is entitled to be 

appointed as Lower Division Clerk against one of the 

vacancies which occurred in 1984 and there fo re, he has 

prayed that hi s 3.nte r rup ted service fran 20-6-1983 

should be considered for fixing his seniority and in the 

context of the above, he has come up with the prayers 

referred to earlier. Before referring to the counter of the 
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Departmental Respondents,jt would be better to refer 

to the averments of the applicants in Original Appi. 

NO. 442 of 1993 because the Departmental Respcens have 

taken the same stand in both these applications and it is 

not necessaryand it would be repetative to refer to the 

counter of the Departmental Respondents in the context of 

the both the applications. 

5. 	 AppliCants in 0 ri gi nal Appi Ic ati on No. 442 

of 1993,as already noted, are the Private Respondents 4 

to 1.1 in Original Application No.240 	of 1993,have prayed 

in original Application No.442 of 1993 for a direction for 

setting aside the order of regularjsatjon of Respondent 

No. 5 in the post of Lower Division Cle rk vide order dated 

30.3.1992.Their case is that, they have been appointed as 

r.,ower Division Clerk in the office of the Director,Small 

Scale Industries Service Institute and their seniority 

position in the gradation list has already been published. 

This gradation list is at Annexure-j.. In the gradation 

list, these applicants are shcn Senior to Respondent No. 5 

who is applicant in Original Application No.240 of 1993. 

Applicants, have referred to the initial appointment of 

Respondent No. 5 as Gr. 'I)' ern1 loyee, the fact that he was 

alled to work as LDC on ad-hoc basis w.e.f. 20.6.1983 

filing of OA No.211 of 1990,wjtndr. of QA No.211 of 1990 

by RespondentNo.5 and subsequent reglarisation of the 

service of Res.No.5 in order dated 30,3.92 w.e.f. 14.1.92 

They have also stated that they are challenging the order 

of regularisatjon of Respoddent No.5 as on the basis of such 

regularsatiofl, Respondent No.5 has started claiming his 
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seniority over the applicants in original Application 

NO. 442 of 1993 and has filed origkal Application No.240 

of 1993 .These applicants have also stated that 

regula risation of gespôndent No, 5's aervice on the 

recanmendation of the DPC is wrong because such selection 

has to be made through Departhental Competitive Exann, 

It is further stated that the SSC ,Calcutta had earlier 

rejected Respondent No. 5's candidature for consideration 

as IJDC as he was over-aged. They have also mentioned that 

Development Ccamissioner,Small Scale Industries,New 

Delhi, had dis-approved the regularisation of Respondent 

No.5 as LDC.In the context of the above facts.they have come 

up with the prayers referred to earlier. 

6. 	 Departuental Respofldents have already 

filed counter on 1st July,1993.subsequently, a revised 

final counter has been filed on 24th of Novemer, 1993 

after serving copy on the other side and this revised 

final counter is being referred tO.Departuental Respondents 

have stated that applicant in OA No.240 of 1993 and 

Respondent No. 5 in OA No, 442 of 1993 was appointed as 

Lcwer Division clerk,on 20.6.183 on ad-hoc basis as a 

stop-gap arrangement and not on regular basis .This was 

clearly mentioned in the order of appointrnent,at Annure- 

/l in which it was mentioned that the appointment is 

purely on adhoc basis till the post is regularly filled 

up through the subordinate Service Canrrd.ssion.As regards 

applicant's plea that he should have been taken as LDC in 

the 105/0 quota,Departmental Respondents have pointed out that 
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such promotion to the Post of LDC from Gr,]) Staff,can 

be considered only after the qualified Gr.D Staff appeared 

and passed a competitive examination.In the case of the 

applicant in OA No. 240/93,no such competitive examination 

was held. Respondents have enclosed documents to shq that 

the.. applicant in OA No. 240/93 was sily alLowed to appear 

at aninterview alongiith out side candidates and was 

selected for the post. it is also mentioned that under 

the Rules, before such promotion to LDC from the post of 

Gr.D*  five years service as Gr.D is essential but by 20.6. 

1983, applicant Nalinikanta Mohanty, had not completed five 

years of serviCe.Departmental Respondents have further 

stated that applicant never applied for promotion to the 

post of LDC under 10% quota meant for Gr.D staff, They have 

further stated about the applicant's filing of Original 

Application No.211/90. They have also stated that since 

applicant was only qualified Gr.D staff, the Office had 

taken a lenient view and advised applicant to withdraw the 

said OA No.211/90 in his own interest.Applicant accordingly 

withdrew the case and he was regularised in the post of LDC 

w.e,f. 14.1,1992 in order dated 30,3.1992,Respondents have 

further stated that at the time of his appointhient on 20.6.83 

there was only one LDC post lying vacant consequent Upon 

resignation of one Shri P,K.Sahu.Subsequently, three posts 

in the Gr, of LDC were sanctioned in the year 198 3.In 1984, 

three LDCS were promoted to the post of UDC and consequently, 

three resultant vacancies in the grade of LDC were available. 

Therefore, seven vacancies occurred in the grade of LDC; 

fo.ir vacancies in 1983 and 3 vacancies in 1984. Respondents, 

have stated that private Respondents 4 to 10 in OA No.240/93 
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were appointed through ssc and private Respondent N0.11 

was appointed by the Deparneflt on compassionate ground, 

consequent Upon the death of his Lathe r.Respcndents have 

stated that applicant can not be taken to have been 

promoted to the post of LDC from Gr. D against  10% quota and 

his promotion being temporary on adhoc basis till the 

appoiiibnent of regular person selected by the ssc, that 

period worked by him as a LDC,can not count tans his 

seniority and his seniority has rightly been counted from 

the date of his regularjsation.on the above grounds, 

Respondents have opposed the prayer of the applicant in 

OA NO.240/93. 

	

7. 	 we have heard Mr.Antaryami Rath,learned 

counsel for the applicant, Mr.B.S.Tripathy,learned counsel 

appearing for private Respondents 4 to 11 and Mr.A.Routray, 

learned Additional standing counsel (Central) appearing for 

the DeparbTlefltal Respondents in Original Application NO. 240/. 

1993, similarly, in OA NO. 442/1993,we have heard Mr.i3.s 

Tripa thy, learned counsel for applicant, Mr.A.Rath,learned 

counsel appearing for private Respondent NO. 5, and Mr.A. 

Rc1tray, learned A3ditiona1 5andig counsel (Central) appearing 

for the Departmental Respondents in OLiginal Application 

No.442/1993 and have also perused the records in both 

the original Applications, 

	

8. 	 Learned counsel for applicant in OA No. 

240/9 3 has stated that the services of the applicant as 

LDC should be reçjularised  w.e.f. 20.6.1983 and he should 

be given seniority above private Respondents 4 to 11 in that case. 
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He has based his above prayer on two conditions; firstly 

that his appointnent as LDC w,e.f. 20.6.1983 should be 

taken to be a promotion from Gr.D post to LDC under 10% 

quota provided for in the amendment Rec rui tment Files, 

referred to earlier. This Contention of the learned counsel 

for applicant in OA N0.240/93 is of withcut any merit because 

for such prcxnoticri, the concerned Gr.D employee must have 

five years Service as Gr.D.In this case,admittedly,by 

20.6.1983,appjicant did not have five years of service as 

Gr.D. The second point is that for such promotion, the 

qualified Gr.D employees must appear at a Depart2nerital 

competitive Examination.In this case, no such examination 

was held.Last]Ly and more importantly,accorcling to the 

avermens of the applicant himself in original Application 

No. 240/93,in 1983 and 1984, three posts of LDC and three posts 

of UDC were sanctioned working out to six posts of LDC  and  

according to the learned counsel for applicant, for these 

six posts of LDC 1054 i.e. 0.6 poshich works out to one post, 

and in accordance with the Home Ministry's Circular dated 

20.3.1970,at Annexure-4,thjs should have been gone to lO%quota. 

The amendment Rules,quoted by applicant in his petition itself 

specifically provide that promotion from Gr.D to IJDC would 

relate to 10% of the vacancies occur.ing in a particular 

year and vacancies of one year can not be carded over to 

the next year.In view of this,it is not open for the 

applicant to claim that the vacancies for 1983 and 1984 

should be cluboed together and against the six posts or 

seven posts as mentioned by Respondents, in their counter for 

both these two years, taken together, one vacancy will fall to be 
filled up in the 101/1" quota for promotion from Gr.D to LDC* 
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in view of the above,it is clear that applicant can not 

claim that his appointment we,f, 20.6.1983 should be 

deeed to have been made against the 10% quota.In any case, 

he has never applied for prcntotion under this quota. From 

the contemporarictis notes and orders recorded in the file 

annexed by the Departmental authorittes,jt is seen that 

applicant was directed to appear at an interview a1onqith 

outsiders and on being successful in the Interview, he was 

given adhoc appointment as rJ)c Thus, this contention of 

the learned Counsel for applicant is held to be without any 

merit and is rejected. 

9. 	 The sec oi. C onte nti on of the learned c .in se 1 

for applicant is that since he was working as adhoc LDC for 

long years from 1983 and since he was regularised in 1992, 

the period of his adloc appointment shld count tcards his 

seniority.In support of his contentjon,learned counsel for 

Applicant,has relied on the decision of the linb1e Supreme 

Court in the case of NAREIWER CHADIiA AND OThERS VRS.UNION OF 

INDIA AND OThERS reported in AIR 16 supreme Court 639. 

we have gcrle thrc*.tgh this decision • Facts of that case are 

widely different. In that case, a fter constitution of the 
N (', 	 who 

Indian Economic Service,persons/have not found sui. table 

for holding the post of Indian Economic Service,were allcted 

to hold those posts continuously for a period of 15 to 20 

years and in the Circumstahces of that case, the Hon'ble Supreme 

Court held that their services can not be treated as adhoc.il  

*pp,4x*ec.In para-14 of their order,the Hon'ble Supreme Court 
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have specifically mentioned that they make it clear that 

it is not their view that whenever a person is appointed 

in a post without follcing the Rules prescrib.d 	for 

appointment to that post, he should be treated as a person 

regularly appointed to that post.Such a person may be 

reverted from that post. But in the type of case before 

them where persons have been all'ed to function in higher 

posts for 15 to 26 years with due deliberation 

it was held by Their Lordshis that it wculd be Certainly 

unjust to hold that they have no sort of claim to such 

posts and could be reverted unceremoniously or treated as 

persons not belcnging to the Service at all. In the instant 

case, post of LDCs1n the Orfice of the Respondent No. 3 

are to be filled up either by getting names from sSC or 

by way of promotion from Gr.1) staff against 10% vaCancies 

occuring in a particular year. Any other mode of appointment, 

is obviously dehors the Recruitment Rules, But as in the 

Instant case, because of applicant's long appointment in 

the post of LDC from 20.6.1983 and considering the fact that 
the 

he was/only qualified Gr.D staff at the time of his appointment 

as LDC, Departmental Authorities have decided to regularise 

the service w, e. f,, 1.1.1992 in their otder dated 30, 3.92. 

It has been submitted by the learned Additional standing 

counsel appearing for the Departmental Respondents that the 

case of applicant was considered by the DPC and 14.1.92 is 

the date of recommeration of the DPC and that is how he has 

been regularised from that date in order dated 30.3.1992. 

we have already held that the applicant can no1aim that 
S 

he has been promoted to LDC ur1er 10% quota.StriCtlY speaking 
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his case also does not cane ur1er the rules for direct 

appointment as LDC but when the Departmental Authorities 

cccisidering his long perid of service on adhoc basis, 

have decided to.:regularisehis service w.e.f. 14.1.1992, 

applicant can not claim that his regularisation should be 

from 20.6.1983 more so when his original appointment 

order makes it very clear that his adhoc appointment is 

till receipt of names from ssc. Notiithstanding this, he 

has been continued even after ssc nominees , private 

Resporktents 4 to it cane and joined.But that would not 

give him any right to claim regularisation from 20.6.1983. 

This claim, is, therefore, held to oe without any merit and 

is rejected. In c cüside ration of the aboce, we hold that 

the applicant in original Appld.cation No.240/93 has not 
any of 

been able to make out a Case for/the reliefs claimed by 

him in the 0 ri ginal Application. 

In the result, original Application No.240 

Of 1993 is rejected but in the Circumstances there shall 

be no order as to costs. 

Before parting with this case, aie submission 

of the learned couns-'l for the applicant in OA No. 240/93 

has to be mentioned.Learned counsel for applicant has 

referred to Annecure-5 which is a reply dated 25/ 26.11,92 

to the petitioner on his representation and in this letter, 

it has been mentioned in para 5 that question of counting 

adhoc service of applicant is under consideration of the 

Head of office. It is submitted by learned counsel for 
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applicant that Departnental Authorities are still 

caisidering the counting of his adhoc service, we note 

this submission of the learned ccLlnsel for applicant but 

as he has come up to the Tribunal in this petition making 

specific prayer which has been rejected by us, it would not 

be proper for us to issue any direction to the Departtiental 

Authorities with regard to para 5 of this letter at Annexure-5 

to the O.A. 

12. 	 AS regards original Application NO. 442 of 

1993, applicants therein have claimed thtregiiaistion 

of service of Respondent No.5 in that petition and applicant 

in OA No.240/93 should be held illegal .The first poibt 

to be noted in this connection is that Respondent No.5, in 

this original Application has been regularised w.e,f, 

14.1.1992 and in the seniority list, he has been placed at 

a position belor these applicants, Thus,by regularisation 

of the services of Respondent No.5 from 14,1.1992 and 

placing him belo' the applicants in the seniority list,interest 

of applicants is no way adversely affected,In view of this, 

these applicants Can not be taken to beperss aggrieved is 

by the order of regularisation of Respondent No.5 from 14.1.92. 

They would have a cause of grievance,if Respondent No.5 is 

placed above them in the seniority list. This prayer made by 

Resp4et1t No.5 in QA NO. 240/9 3 has illready beeh--reJc ted 

in our orders above. in consideration of this,we hold 

that original Application No. 442/1993 is also without any 

merit and is rejected but without any order as to costs. 

QG.NARASIMHM) 	 xsof~~ 
ME1'1BER(UDICIAL) 	 VXC_CH4A? 
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