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CENTRAL JOINITRATIVE TRIBUNAL 
CU2TK BENCH: CUrTACK. 

Original Application N0.23 of 1993 

Date of decision $ 	 • 1994. 

M&1husz an Bhe ra ... 	 applicant. 

Versus 

Union of India and others •.. 	Respondents. 

For the applicant ... 	M/s.Deepak Misr, 
A.reo, B. S. Trip athy, 
Aidvoc ate s. 

For the Re spondent NO.1. • Mr. Akhyay Kumar Misra, 
*dl. Standing Counsel(Central) 

For the respondents 	
M/s.B.Routray, &,K.Mctkanty, 2 to 4 ... 	

S.ii.2iaia1,jdvocates. 

C ORAM 

THE HON' t3LE MR. K. P. IH ARYA, VICE -CHAIRMAN 
A N D 

THE MW' 3LE f.H.R?JENDRA PRASPD, 1'EMBER(Dt.) 

ORDER 

K. P. PVCH ARTh, V. C. • 	Vide Annexure 1 dated 24,10.1989, the applicant 

ShriMadhusudan Behera was offered a post of Farm Manager 

(T-6) on terrorary basis with certain terns and 

conditions. The terms and conditicns having been 

accepted including tIterm that the applicant wxild 

remain on probation for a period of two years from the 

date of joining the post whichmay be extended at the 

discreticnof the coupetent authority, the applicant 

accepted the offer and joiid the post in question. 

Vi e order NO. 98/Estt/90-91 dated 20th Decenber, 199]. 
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the probation period wais extended by one year from 

12.12.1991 to 12.11.1992. Vide oLder No.46/Estt/89_90/ 

954 dated 16.1.1993 contained in Annexure..-3, the 

services of the applicant were terminated forthiith. 

Being aggrieved by this oLder contained in nexure-3 

te rminating the se rvice $ of the applicant this 

application has been filed with a prayer to quash the 

isrpugned orde r of te rmination contained  i-a 

Annexure.-3 and furthermore, it is prayed to direct 

the respondents to alla!, the applicant to continue 

in service with all consequential service benefits 

and to confirm and regularise the applicant in the 

said post as he has sucessful1y completed the 

probation period. 

2 	In their colnter, the respondents 2 to 4 

maintained that the applicant had accepted the offer 

of appointment on the terms and conditions set forth 

in Annexure-1 and during the period of probation 

the applicant failed to render satisfactory services 

for which oral warning had been given to the applicant 

f or his iq,rcivennt in the discharçe of hisduties 

and the applicant not having caused any improvement 

in his work, the competent authority on the 

recotendation of the Departiental Promotion Committee 

had no other option but to terminate the services 

of the applicant which is an order of te rrn.tnaticn 

implicitor attaching no stigma to the impugned 
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order. Hence, the order of termination is perfectly 

legal and should not be disturbed 	or unsettled - 
rather it should be sustained. 

An additional counter on behalf of the 

Respondents 2 to 4 has been filed stating certain 

illegal acts to havebeen conmitted by the applicant 

during his incumbency as the Farm Manager. The 

details stated in e additional counter will be dealt 

with at the appropriate stage. 

We have heard *.Deepak ?lisra, learned Connsel 

for the applicant and Mr. Akhyay Kumar Misra, learned 

3ditjonal Standikg Counsel(Centraj.) appearing for the 

Central Government and we have also heard WoBoRoutray, 

learned Counsel appearing for Respondent N0.2 being 

privately engaged by the said respondent. 

During the course of argument9  advanced by 

Mr.Deepak Misra, it Was submitted before us that 

a probationer has also a right of claiming protection 

under Article 311 of the C on at it uti on and it was 

further submitted that though the inugned order of 

termination appears to be aim innououa order dind. 

termination simplicitor without attaching a stigma but 

on lifting the veil or peeping through the veil 

one would find that the termination order hasbee 

passed keeping in mind the alleged misconduct said to 

have been coisnitted by the applicant., It s further 

ç' submitted that in case, the Bench after peeping through 
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the veil or after lifting the veil cs to a 

conclusion that the. concerned authority had taken a 

perverse view against the applicant that the applicant 

had misc cfldtedhjmself in the due discharge of his 

official duties, the disciplinary authority Was 

bound to attract the provisions contained under 

Article 311 of the Constitutjcn rather than to edot 

a short cut rthod of termination of services of the 

applicant and therefore, the impugned order of terinin.. 

ation should necessarily be quashed. While repudiating 

this argument of Mr.Deepak dsra, both Mr.A)thyay Kumar 

Misra and Mr.B.Routray submitted that the questionof 

lifting the veil would arise only when the concern ed 

empl cee is not a probationer but the applicant in tie 

present case being a probationer, he cannot claim 

protecticnunier Article 311 of the Constitution 

especially keeping in view the terms of the contract 

bebieen the employer and hine1fnaaly if the 

applicant fails to discharge his duties satisfactorily 

during the probation period, the competent althor.ity 

would be perfectly justified in passing an order of 

termination simplicitor without assigning any reason 

and that havingbeen done in the present case, the 

impugned order of termination is not liable to be 

quashed but it should be sustained. 

6 • 	In order to substantiate his mont e nt ion 

)4X.Deepak d.sra relied upon drt8in judJments whi;would 

1 be discussed hereunder, 
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The observations of Their Lordships in the case of 

Samsher Singh Versus State of Punjab and another 

reported in AIR 1974 SC 2192 have been relied upon 

by the counsel for both sides. Therefore, it would be 

proper to discuss the law laid down by Their 

Lordships on this subject. Before the observations 

of Their Lordships are quoted, it is worthwhile to 

mention that services of two subordinate Judicial 

Officers whoere on probation bad been dispensed with 

by an order of termination Simpliciter. The contention 

before the Hon'ble Supreme Court WS on behalf of two 

judicial officers that though the order of termination 

Was an order Simpliciter, but such termination amounted 

to remov8l attracting the provisions cont5ined in 

Article 311 of the Constitution as  there were certain 

allegations of misconduct against them and therefore, 

the termination order is liable to be quashed. At 

paragraph 62 of the judgment, delivered by Hon'ble Chief 

Justice ?r. A.N. Ray, it  was  observed as follows : 

"The position of a probationer was considered 
by this Court in Purushottam Ll Dhingra Vs. 
Union of India, 1958 SCR 828(AIR 1958 SC 36) 
Das, C.J. spe9king for the Court said that 
where a person is appointed to a permanent post 
in Government service on probation the 
termination of his service during or at the end 
of the period of probation will not ordinarily 
and by itself be a punishment because the 
Government serv5nt so appointed has no right 
to continue to hold such a post any more than 
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a servant employed on probation by a 
pritats employer is entitled to do so. 
Such a termination does not operate as a 
forfeiture of any right of a servant to 
hold the post, for he has no such right. 
Obviously such a termination Cannot be a 
dismissal, removal or reduction in rank 
by way of punishment. There are, however, 
two important observations of Des C.J.,in 
Dhingr's case (supra). One is that if a 
right exists under a contract or service 
Rules to terrnjnte the service the motive 
operating on the mind of the Government is 
wholly irrelevant. The other is that if 
the termination of service is sought to be 
founded on misconduct, negligence, in-
efficiency or other disqualific,-t ion,then it 
is a punishment and violates Article 311 of the 
Constitution. The reasoning why motive is said 
to be irrelevant is that it inheres in the 
State of mind which is not discernible. On the 
other hand, if termination is founded on 
misonduct, it is objective and is manifest". 

In paragraph 63 of the judnent, it ws observed as 

follows : 

go 
No abstract proposition can be laid down 

that where the services of a Probationer are 
terminated without Saying anything more in the 
order of termination than that the Services 
are terminated it Can never amount to a 
punishment in the facts and circumstances of 
the case. If a probationer is discharged on the 
ground of misconduct, or inefficiency or for 
Similar reason , without a orônr pr,ii4rt, -rr 
without his getting a 
showing cause against 
a gien Case amount t' 
within the meaning of 
'or t jtutjon", 

- - 11 	 2 C' 

re aSonable opportunity 
his discharge it may in 
removal from service 

Article 311(2) of the 
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In Paragraph 67 of the judgment, it V as observed as 

follows : 

An order terminating the services of a 
temporary servant or probationer under the 
Rules of Employment and without anything 
more will not attract Article 311, Where a 
Departmental enquiry is cotemp1ated and if 
an enquiry is not in fact proceeded with 
Article 311 will not be attracted unless it 
can be shown that the order though un-
exceptionable in form is made following a 
report based on misconduct". 

7. 	In the case of State of Bihar and others Vs. 

Shiva Bhjkshuk Mishra repurted in (1971)2 S.C.R. 191 

Their Lordships were pleased to observe as follows : 

"So far as we are aware no Such rigid principle 
has ever been laid down by this Court that one 
has only to look to the order and if it does not 
contain any imputation of misconduct or words 
attaching a Stigma to the character or reputation 
of a Govcrnmeritofficer it mustbe held to have 
been made in ordinary course of administrative 
routine and the court is debarred from lookig 
at all the attendant circumstances to discover 
whether order had been made by w ay of punishment. 
The form of the order is not conclusive of its 
true nature and it might merely be a cloak or 
camouflage for an order founded on misconduct. 
It may be that an order which is innocuous on 
the face and does not contain any imputation 
of misconduct is a circumstance or a piece of 
evidence for finding whether it was made by way 
of punishment or administrative routine. But 
the entirety of circumstances preceding or 
attendant on the impugned order must be examined 
and the overriding test will always be whether 
the misconduct is a mere motive or is the very 
toundptiori of the order,emphasis is ours). 
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8. 	In the case of Anoop Jaiswal Vs, Government 

of India and another reported in 1984(2) S.C.R.369 

it would be found that the petitioner Anoop Jaiswal 

was a member of the Indian Police Service and was 

undergoing training as a probationer, On a particular 

day all the trainees arrived late at the place where 

PT/unarmed Combat practice was to be conducted, although 

prior intimation was sent to them in this regard. This 

delay was considered as an incident which called for 

an enquiry, The appellant was considered to be one of 

the ring leaders who was responsible for t1V delr. 

Explanation was called for from all the probationers. 

	

The 	appellant in his explanation sincerely regretted 

the lapse while denying the charge of instigating 

others in reporting late. After receiving the explanation 

all the probationers including the appellant were 

individually interviewed in order to ascertain the 

facts, On the basis of the expination and interview 

without holding aW proper enquiry, the Director 
14 

recommended to the Government of India that the appellant 

(Mr. Anoop Jaiswal) should be discharged from service• 

The Government accordingly passed an order of disc1rge 

of the appellant on the ground of Unsuitability for being 

a member of the IPS. This order was challenged in the 

writ petition, Their Lordships were pleased to observe 

as followsz 



"Where the form of the order is merely a 
camouflage for an order of dismissal for 
misconduct, it is always open to the Court 
before which the order is challenged to go 
behind the form md ascertain the true 
character of the order. If the court holds 
that the order though in the form is in 
reality a cloak for an order of punishment 
the court would not be debarred, merely 
because of the form of the order in giving 
effect to the rights conferred by law upon 
the employees ". 

The order of discharge was held by Their Lordships 

to be bad in law on the ground of "6466bA4ct wiG41t 

affortVini reasonable  opportunityj to the petitioner as 
IOA 

provided under Article 311(2) of the Constitution. 

9. 	Last but not the least, we feel pursuaded to 

refer to the judgment passed by Their Lordships of the 

Hon'b].e Supreme Court in the case of Jarnail Singh 

and others Vs. State of Punjab and others reoorted in 

AIR 1986 (2) SC 193. In this case, the appellants 

were appointed on adhoc basis as Surveyors on various 

d5tes between Decethber, 1976 to November, 1977, with 

a condition that their services wouldbe dispensed with 

t any time without any notice or assigning any reasons, 

The services of the Petitioners were terminated by the 

order of the Chief Conservator of Soil, Punjab in which 

it was said that the posts are no longer requ1red Some 

f the petitioners had filed affidavits stating that 



-40 

ki 

10 

at one point of time one of the petitioner was accused 

of shortage of cash and at one point of time one of the 

petitioner was also accused of shortfall and a first 

Information Report had been lodged against them.Sjrfljlar].y 

shortage of Cash was also alleged against Some other 

petitioners. While discussing the law laid down in the 

Case of Parsottam Lal Dhing8 Vs, Union of India , 

State of Bihar and others Vs. Shiva Bhikshuk Misra etc. 

(Su3ra), Their Lordships finally came to the Conclusion 

which runs thus: 

"The position is now well settled on a 
conspectuous of the decisions referred 
to herein before that the mere form of 
the order is not sufficient to hold that 
the order of termination was innocuous 
and the order of termination of the 
services of a probationer or an adhoc 
ppôtee is a teriTliriatjn Simpliciter in 
accordance with the terms of the appointment 
without attaching any Stigma to the employee 
concerned. It is the substance of the order 
i.e, the attending circumstances as well as 
the basis of the order that have tobe taken 
into consideration. In other words, when an 
allegation is made by the employee assailing 
the order of termination as one based on 
misconduct though couched in innocuous terms, 
it is incumient on the court to lift the veil 
and to see the r eel circumstances as well as the 
sjs and foundation, of the order com21ftjdof 

(emphasis is ours) .In other words,the Court,ln 
such case,will lift the veil arid will see whether 
the order was made on the ground of misconduct 
inefficiency or not". 

The Judgment of the Hon'ble SuTeme Court relied upon 

by the learned counsel on behalf of Opposite Party Nos, 

2 and 3 namely AIR 1980 SC 1242; 1978 SC 3637 AIR 1976 

N SC 2457,AIR 1974 Sc 2192 and several other decisions 
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have not made a departure from the view expressed in 

the Cases mentioned above and therefore there is no 

necessity to discuss those cases in detail. The ratio 

decindi of all the judgents relied upon on behalf 

of the petitioner and on behalf of the Opposite Parties 

could be Summarised as follows :- 

A probationer or an adhoc employee has 

no right to the post S 

The employer is at liberty to pass a 

order of termination simpliciter dispensing 

with the services of the employee; 

If the order of termination is founded Or: 

the ground of misconduct or inefficiency 

or for similar reason thee provisions 

contain.ed under Article 311(2) is bound to be 

attracted; 

The court has a right and duty to lift the 

veil or peep through the veil to find out 

whether the impugned order is merely a 

cloak or camouflage for an order founded 

on misconduct,  

Therefore, the Courts have to find out whether the 

impugned order is based on misconduct which is a  mere 

motive or is the very foundation of the order. If the 

f probationer is discharged on the ground of misconduct 
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or inefficiency or for Similar reason, inthat case, 

it has to be held that noncompliance of the provisions 

contained under Article 311(2) of the Contitution is 

il1eg1. Now applying these principles to the case in 

hand one would find that the impugned order contained 

in Annexure3 runs thus : 

"In pursuance of the terms and condition No.6 
of the offer of appointment vide this Office 
Order No.20 dated 24.10.1989, I Dr. S.R.Bingh, 
Project Director, Water Technology Centre for 
Eastern Region, Bhubaneswar, hereby terminate 
forthwith the services of Shri ?.S.Beher8  T-6 
(Farm Manar) who is on probation". 

In paragraph 5 of the counter filed by the 

Opposite Parties it is stated as follows 

"It is submitted that departmental promotion 
Committee aftertaking all relevant facts has 
come to the conclusion for extending the 
period of probation of the applicet from 12. 
12.1991 to 11.12.1992 to bring about improvement 
over his inefficiencies. Accordingly an office 
order was issued to the applicant by Respondent 
No.2wherejn the applicant was advised to make 
special efforts in his own interest for inprovement. 
xx xx." 

In paragraph 7 of the counter, it is stated 

as follows : 

"The DPC in which the respondent No.2 was not a 
member, assessed the work and conduct of the 
appllèa!t for the purpose of determining his 
suitability and after careful consideratjon,the 
DPC was of the view that the applicant was not 
suitable to continue inrvice in the larger 
interest of the organisation-WTCER and IC&". 

12, 	In paragrj3h 10 of the counter, it is stated 

(aS follows :— 
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"It may be noted here that the respondent NQ2 
on a routine visit to W.T.C.E.R. Farm received 
complaints from the labourers at the farm that 
they are not getting their daily wages, fter 
receipt of such complaints the Respondent No2 
with"other officers vizi Shri B.X.Jarnes, 
Scientjs'c(Sc) and incharge Farrn,Shri C.V.Joseph, 
Assistant Adminitratjve Officer and Shri S.R.  
Khuntja,Assjstant Finance and Accounts Officer 
visited the Farm on 29 .9 .1992 to ascertain 
the correctness of allegations received from the 
labourers. The above officers made a preliminary 
enquiry and prepared a report and on the basis of 
such report an explanation was c5lled for asking 
the applicant to show cause as to why discipliny 
action should not be taken against te applicant. 
On receipt of show cause notice the applicant has 
dmjtted'9some of his own faults as will be clear 

from Annexure5 of the application and the 
applicant verbally apologised with the authorities 
and r equested not to take any action against him. 
In fact  the applicant in his explanation expressed 
his regret for such happenings and assured that be 
will take all care to avoid such type of problems 
in future, It may be clarified here that no action 
has been taken against the applicant pursuant to the 
show cause notice but the order of termination 
was issued as per clause 6 of his appointment letter 
and therefore, explanation whatsoever were called 
for from the applicant by the Respondent No.2 has 
nothing to do with the order of termination". 

An additional counter affidvit was filed on 

behalf of the Opposite Party No2,3 and 4, In paragraph 

3 of the affidavit it is Stated as follows: 

"It undoubtedly proves that the applicant 
Shri M.S.Behera(j) does not possess adequate 
knowledge of the requireeent of the job of 
Farm Mnager,(ji)js not dependab].e,(jjj)lacks 
throughness and sense of responsibility". 

In paragraph S of the additional counter affidavit 

it is Stated as follows : 

"It may  be mentioned here 
Shri M.S.Behera,T_(FM 
functionary on the farm t 
inputs and the produce of 

that the applicant 
Manager) is the key 
0 manage all the 
the farm. Such a 

low income is cnly possible due to (i)professional 
incompet%nce and (ii) doubtful integrity on 
,the part of the pp1iCaflt". 
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In paragraph 6 of the additional affidtt it 

is stated as follows a 

"The exact amount drawn during each nonth is 
given in Annexure-J•  W ith this meagre amount 
of takehome_salary, Mr. M.S.Behera has 
maintained Royal Erifi.eld Bullet Motorcycle 
(Bearing registrtjn No.ORY 62 74)and bought 
and maintained one Ambassador Car". 

In paragraph 7 pf the said additional affidavit 

it is Stated as follows a 

"In respondents view such a Standard of living 
is not possible with only meagre take home 
S818ry and applicant Shri N.S.Behera,T_6(Far 
Manager) has lived and purchased property by 
diverting farm input and produce ,. 

In paragrath 12 of the additional counter-

affidavit it is st.ed as follows 

"Hence the second DPC while considering all these 
facts recommended that he is not useful either 
for WTCER,Bhubaneswar or for ICAR, The comoetent 
authorjbj accepted the decision/recond ion of 
the DPC and on the basis of such recommendation 
of DPC issued necessary instructions of termination 
of service in terms of his appointment letter". 

Keep in g in view the above quoted averments finding 

place in the counter,one would find from the order bearing 

No.1/vig/92..93/197 d8ed 12th October,1992 that certain 

a1legtions of corruption misconduct and Unsatisfactory 

ervice were alleged against the petitioner and the 

petitioner was Called upon to submit his exp1anjon for 

his Unbecoming conduct/tehavjcur/actjon and to Show cause 

as to why d1sciplin5y action should not be taken against 

him. The petitioner submitted his explanation in respect 

(of each of the allegations vide his letter dated 14.10.1992 

-04  
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contained in Annexure...5 addressed to the Project 

Director, 

18. 	The averments finding place in the counter 

quoted above also indicates that all these allegations 

were taken into consideration by the DPC before the 

impugned order of termination was passed. At this Sta ge 

at the Cost of repetition we Would Say for the purpose 

of emphasis that the facts of this Case are Similar to 

the facts of the cases mentioned above, especially the 

case of Afloop Jaiswal and Jarnail Singh(supr) In the 

c5se of Anoop Jaiswal, allegations were made against Afloop 

that he was a ring leader in regard to the indbcip1ixe 
the 

pervading inLkcadelny for which an eplanation had been 

called for and he had been interviewed along with others. 

Anoop had partly admitted the allecations and expressed 

regret and assured the authorities that such misconduct 

will not be repe9ted In the c8se of Jarnail Singn there 

were allegations of misconduct etc andTheir Lordships Came 

to the conclusion that the order of termination was not an 

order simpliciter and was founded upon misconduct. Applying 

such principles to  the f acts of the present case,we would 

hold that there is no espape from the conclusion that the 

petitioner was discharged on the ground of misconduct 

and inefficiency though the impugned order of termination 

4 
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is an innocuous one or in other words is a carnouflge 

in styling it as the termination order 	simpliciter. we 

would further hold that in the present c8se, nonapplicatjon 

of the provisions cortained under Article 311(2) of the 

Constitution completely vitiates the impugned order of 

termination and therefore, it is hereby quashed and it 

is directed that the petitioner should be reinst 8ted into 

service forthwith but he would not be entitled to any 

back w5ges, 

Inrtain judnents, the H0n'ble Surreme Court 

has ruled that if a particular officer1às not kept himself 

out from duty on his own volition , he is entitled to 

back wages. In the present caSe,we have refused to want 

back wages in favour of the :?etiioner on the principle 

of 'no work no pay' because we have quashed the impugned 

order of termination on a technical ground namely the 

impugned order of fiischarge Was not according to law and 

therefore, we would repeat to Say that the petitioner is 

not entitled to any back wageS. 

Thus, the application is accordingly disposed 

of leaving the parAies to bear their own costs, 

06&~ 
MEMBER().P N 	WE) 	 VICE-CHPJ RMAN 

214 Jv.% 
Central 7dministrative Tribun9l, 
Cutt aCk Bench,CuttackJ.Mohanty/ 


