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Ko Pe ACHARYA,V.Ce, Vide Annexure-l datéd 24,10,1989, the applicant
ShriMadhusudan Bghera was offered a post of Farm Manager
(T-6) on temporary basis with certain terms and
conditions, The terms and conditims having been
accepted including theterm that the applicant would
reméin on probation for a period of two years from the
date of joining the post whichmay be extended at the
discretionof the competent authority, the applicant
accepted the offer and joined the post in question.

We order No,98/Estt/90-91 dated 20th December, 1991



the probation period was extended by one year from
12,12,1991 to 12,11,1992, vide order NOo, 46/Estt/89-90/
954 dated 16,1.1993 contained in Annexure-3, the
services of the applicant were terminated forthwith,
Being aggrieved by this order contained in annexure-3
terminating the services of the applicant this
application has been filed with a prayer to quash the
impugned order of termination contained i-n
Annexure~3 and furthermore, it is prayed to direct
the respondents to allow the applicant te cantinue
in service with all consequential service benefits
and to confirm and regularise the applicant in the
said post as he has successfully completed the
probation peried.

2 In their caunter, the respondents 2 to 4
maintained that the applicant had accepted the offer
of appointment on the terms and conditions set forth
in Annexure-l and during the period of probatiom

the applicant failed to render satisfactory services
for which oral warning had been given to the applicant
for his improvement in the discharge of hisduties

and the applicant not having caused any improvement
in his work, the competent authority on the
recommendation of the Departmental Promotion Committee
had no other eption but to terminate the services

of the applicant which is an order of terminatiom

Q;glmplicito: attaching no stigma to the impugned



3

order, Hence. the order of terminatiom is perfectly
legal « : and should not be disturbed or unsettled -
rather it should be sustained,

3. An additional counter on behalf of the
Respondents 2 to 4 has been filed stating certain
illegal acts to havebeen committed by the applicant
during his incumbency as the Parm Manager, The
details stated in e additional counter will be dealt
with at the appropriate stage,

4, We have heard Mr.Deepak Misra, learned Counse 1
for the applicant and Mr, Akhyay Kumar Misra, learned
additional Standihg Counsel(Central) appearing for the
Central Government and we have also heard Mr.B, Routray,
learned coumsel appearing fer Respandent No,2 being
Privately engaged by the said respondent,

5. During the course of argument, advanced by
Mr.Deepak Misra, it was submitted before us that

3 probationer has also a right of claiming protection
under Article 311 of the Constitution and it was
further submitted that though the impugned order of
termination appears to be an innecuous order and.
termination simplicitor without attaching a stigma but
on lifting the veil or peeping through the veil

one would find that the termination order hasbeen
passed keeping in mind the alleged misconduct said to
have been committed by the applicant, It wss further
Q;:bmitted' that in case, the Bench after peeping through



the veil or after lifting the veil cames to a
conclusion that the concemed authority had taken a
perverse view against the applicamt that the applicant
had misconductedhimself in the due discharge of his
official duties, the disciplinary authority was

bound to attract the provisions contained under
Article 311 of the Constitution rather tham to adopt
a short cut method of termination of services of the
applicant and therefore, the impugned order of termip-
ation ehould pecessarily be quashed, While repudiating
this argument of Mr,Deepak Misra, both Mr,Akhyay Kumar
Misra and Hr.‘B.Rmtray submitted that the questionof
lifting the veil would arise only when the conce rned
employee is not a probationer but the applicant in the
present case being a probaticner, he cannot claim
protectiocnunder Article 311 of the Constitutiom
especially keeping in view the terms of the contract
between the employer and himself namely if the
applicant fails to discharge his duties satisfactorily
during the probation peried, the competent awthority
would be perfectly justified in passing an order of
termination simplicitor without assigning any reasaa
and that havingbeen dane in the present case, the
impugned order of termination is not lisble to be
quashed but it should be sustained.

6, In order to substantiate his xontentisn

Mr.Deepak Misra relicd upondertain judoments’ whichswould

Q&Re discussed hereunder,



The observations of Their Lordships in the case of

Samsher Singh Versus State of Punjab and another

reported in AIR 1974 SC 2192 have been relied upon

by the counsel for both sides, Therefore, it would be

proper to discuss the law laid down by Their

Lordships on this subject, Before the observations

of Their Lordships are quoted, it is worthwhile to

mention that services of two subordinate Judicial

Officers whowre on probation had been dispensed with

by an order of termination simpliciter, The contention

before the Hon'ble Supreme Court was on behalf of two

judicial officers that though the order of termination

was an order simpliciter, but such termingtion amounted

to removal attracting the provisions contained in

Article 311 of the Constitution ;s there were certain

allegations of misconduct against them and therefore,

the termination order is liable to be quashed, At

paragraph 62 of the judgment, delivered by Hon'ble Chief

Justice Mr, A.N., Ray, it was observed as follows
"The position of a probationer was considered
by this Court in Purushottam Lal Dhingra Vs,
Union of India, 1958 SCR 828=(AIR 1958 SC 36)
Das, C.J. speaking for the Court said that
where a person is appointed to a permanent post
in Government service on probaztion the
termination of his service during or at the end
of the period of probation will not ordinarily
and by itself be a punishment becguse the

Government servant so appointed has no right
aato contirue to hold such a post any more than
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a servant employed on probation by a

private employer is entitled to do so.

Such a termination does not operate as a
forfeiture of any right of 5 servant to

hold the post, for he has nc such right,
Obviously such a termination cannot be 3
dismissal, removal or reduction in rank

by way of punishment, There are, however,

two important observations of Das C.J,.,in
Dhingra's case (supra). One is that if g
right exists under 3 contract or service

Rules to terminate the service the motive
operating on the mind of the Government is
wholly irrelevant, The other is that if

the termination of service is sought to be
founded on misconduct, negligence, in-
efficiency or other disqualific# ion,then it
is a punishment and violates article 311 of the
Constitution, The reasoning why motive is said
to be irrelevant is that it inheres in the
state of mind which is not discernible, On the
other hand, if termination is founded on
mis@onduct, it is objective and is manifest",

In paragraph 63 of the judgment, it was observed as

follows 3

" No abstract proposition can be 1laid down
that where the services of a probationer are
terminatéd without saying anything more in the
order of teémmination than that the services
are termingted it can never amount to a
punishment in the facts and circumstances of
the case, If 3 probationer is discharged on the
ground of misconduct, or inefficiency or for
similar reason , without g5 proper enquiry and
without his getting a reasongble opportunity
showing cause against his discharge it may in
a given case amount to removal from service
within the meaning of Article 311(2) of the
%ors titution",

4




In Paragraph 67 of the judgment, it was observed as

follows

7.

®
e

“ An order terminating the services of a
temporary servant or probationer under the
Rules of Employment and without anything
more will not attract Article 311, Where a
Departmental enquiry i s coptemplated and if
an enquiry is not infact proceeded with
Article 311 will not be attracted unless it
can be shown that the order though un-
exceptionable in form is made following a
report based on misconduct®,

In the case of State of Bihar and others Vs,

Shiva Bhikshuk Mishra reported in (1971)2 S,.,C,R, 191

Their Lordships were pleased to observe as follows

"So far as we are aware no such rigid principle
has ever been laid down by this Court that one
has only to look to the order and if it does not
contain any imputation of misconduct or words
attaching a stigma to the character or reputation
of a Governmentoofficer it mustrbe held to have
been made in ordinary course of administrative
routin® and the court is debarred from lookinpg
at all the attendant circumstances to discover
whether order had been made by way of punishment,
The form of the order is not conclusive of its
true nature and it might merely be a ecloak or
camouflage for an order founded on misconduct,
It may be that an order which is innocuous on
the face and does not contain any imputation

of misconduct is a circumstance or a piece of
evidence for finding whether it was made by way
of punishment or administrative routine, But

the entirety of circumstances preceding or
attendant on the impugned order must be examined
and the overriding test will always be whether
the misconduct is a mere motive or is the very

Q;:undation of the order,(emphasis is ours),




8. In the case of Anoop Jaiswal Vs, Government
}of India and another reported in 1984(2) S,C,R,369
it would be found that the petitioner Anoop Jaiswal
was a member of the Indian Police Service and was

undergoing training as a probationer, On a particular

day all the trainees arrived late at the place where
PT/unarmed combat practice was to be conducted, although
prior intimation was sent to them in this regard, This
delay was considered as an incident which called for

an enquiry, The appellant was considered to be one of
the ring leaders who was responsible for tle delsy,
Explanation was called for from all the probationers,
The appellant in his explanation sincerely regretted
the lapse while denying the charge of instigating

otheérs in reporting late, After receiving the eXplanation
all the probationers including the appell ant were
individually interviewed in order to ascertain the

facts, On the basis of the explanation and interview
without holding amy proper enquiry, the Director
recommended to thg‘Government of India that the appellant

(Mr, Anoop Jaiswal) should be discharged from service,
The Government accordingly passed an prder of dischrge

of the appellant on the ground of unsuitability for being
a member of the IPS, This order was challenged in the

writ petition, Their Lordships were pleased to observe

Qgg followss
-




"Where the form of the order is rerely a
camouflage for an order of dismissal for
misconduct, it is always open to the Court
before which the order is challenged to go
behind the form ;xd ascertain the true
Character of the order, If the court holds
that the order though in the form is in
reality a cloak for an order of punishment
the court would not be debarred, merely
because of the form of the order in giving
effect to the rights conferred by law upon
the employees ",

The order of discharge was held by Their Lordships

to be bad in law on the ground of miSsSepduet without

W20 not gvviu -
affording reasonable opportuni gzto the petitioner as

provided under Article 311(2) of the Constitution,

9. Last but not the least, we feel pursuaded to

refer to the judgment passed by Their Lordships of the
Hon'ble Supreme Court in the case of Jarnail Singh

and others Vs, State of Punjab and others reported in
AIR 1986 (2) SC 193, In thés case, the appellants

were appointed on adhoc basis as Surgeyors on various
dates between December, 1976 to Novemher, 1977, with

a condition that their services wouldbe dispensed with
at any time without any notice or assigning any reasons,
The services of the Petitioners were terminated by the
order of the Chief Conservator of Soil, Punjab in which
it was said that the posts are no longer required, Some

[)of the petitioners had filed affidavits stating that

'
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at one point of time one of the petitioner was accused
of shortage of cash and at one point of time one of the
petitioner was also accused of shortfall and a first
Information Report had been lodged against them.Similarly
shortage of cash was also alleged against some other
petitioners, WHile discussing the law 1aid down in the

Ccase of Purasottam Lal Dhingma Vs, Union of India :

State of Bihar and others Vs, Shiva Bhikshuk Misra ete,
(Supra), Their Lordships finally came to the conclusion

which runs thusg

"The position is now well settled on a
conspectuous of the decisions referred

to herein before that the mere form of

the order is not sufficient to hold that

the order of termination was innocuous

and the order of termination of the

services of a probationer or an adhoc
e@ppoiptee is a terminatim simpliciter in
accordance with the terms of the appointment
without attaching any stigma to the employee
concerned, It is the substance of the order
i.e, the attending circumstances as well as
the basis of the order that have tobe t aken
into consideration, In other words, when an
allegation is made by the employee assailing
the order of termination as one based om
misconduct though couched in innocuous terms,
it is incumbent on the court to 1ift the veil
and to £e the r eal circumst ances as well as the
bgsis and foundation, of the order complained of
(emphasis 1s ours) .In otler wor s,the Court,in
such case,will 1ift the veil and will see whether

the order was made on the ground of misconduct
inefficiency or not",.

The Judgment of the Hon'ble Sugreme Court relied upon
by the learned counsel on behalf of Opposite Party Nos,

2 and 3 namely AIR 1980 SC 1242; 1978 SC 363; AIR 1976

u SC 2457,AIR 1974 SC 2192 and several other decisions

-
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have not made a departure from the view expressed in
the cases mentioned above and therefore there is no
necessity to discuss those cases in detail, The ratio
decindi of a3l the judgments relied upon on behalf

of the Petitioner and on behalf of the Opposite Parties

could be summarised as follows s-

a) A probationer or an adhoc employee has
no right to the post ;

b) The employer is at liberty to pass an
order of termination simpliciter dispensing
with the services of the emp loyee;

c) If the order of termination is founded op/
the ground of migconduct or inefficiency
or for similar reason then provisions
contained under Article 311(2) is bound to be
attracted;

d) The court has a right and duty to 1ift the
veil or peep through the veil to find out
whether the impugned order is merely a
cloak or camouflage for an order founded

on misconduct,

Therefore, the courts have to £ind out whether the
impugned order is based on misconduct which is 5 mere

motive or is the very foundation of the order, If the

@éfobationer is discharged on the ground of misconduct
-
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or inefficiency or for similar reason, inthat case,
it has to be held that noncompliance of the provisions
contained under Article 311(2) of the Comtitution is

illegal. Now gpplying these principles to the case in

hand ome would find that the impugned order cort ained
in Annexure-3 runs thus s

“In pursuance of the terms and condition No.6
of the offer of appointment vide this Office
Order No,20 dated 24,10,1989, I Dr. S.R.Bingh,
Project Director, Water Technology Centre for
Eastern Region, Bhubaneswar, hereby termingte
forthwith the services of Shri M.S ,Behera T-6
(Farm Manager) who is on probation".

10, In paragraph 5 of the counter filed by the

Opposite Parties it is stated as follows 3

"It is submitted that departmental promotion
Committee aftertaking all relevant facts has
comeé to the conclusion for extending the

period of probation of the gpplicant from 12,
12,1991 to 11,12,1992 to bring about improvement
over his inefficiencies, Accordingly an office
order was issued to the applicant by Respondent
No,.2wherein the gpplicant was advised to make

special efforts in his own interest for improvement,
XX xXx "

11, In paragraph 7 of the counter, it is stated

as follows :

“The DPC in which the respondent No,2 was not g
member, assessed the work and conduct of the
applitant for the purpose of determining his
suitagbility and a=fter careful considerstion,the
DPC was of the view that the applicant was not
suitable to continue in<ervice in the larger
interest of the organisation-WICER and ICaR".

12, In paragraph 10 of the counter, it is stated

a;f follows :=-
Yl

e e



13,

13

"It may be noted here thst the respondent Ng2

on a routine visit to W,T .C,E,R, Farm received
complaints from the labourers at the farm that
they are not getting their daily wages. after
receipt of such complaints the Respordent No,2
withnother officers vizg Shri B, K.James,
Scientist(SG) and incharge Farm,Shri C.V.Joseph,
Assistant Administrative Officer and Shri S.R,
Khuntia,Assistant Fimance and Accounts Officer
visited the Farm on 29,9,1992 to assertain

the correctness of allegations received from the
labourers, The above officers made a preliminary
enquiry and prepared a report and on the basis of
such report an explanation was called for asking
the applicant to show cause as to why disciplinary
action should not be taken against the gpplicant,
On receipt of show cause notice the applicant has
admitteddsome of his own faults as will be clear
from Annexure-5 of the application and the
applicant verbally gpologised with the authorities
and requested not to take any action against him,
In fact the gpplicart in his explanation expressed
his regret for such happenings and assured that he
will take all care to avoid such type of problems
in future, It may be clarified here that no action
has been taken against the applicant pursuant to the
show cause notice but the order of termination
was issued as per clause 6 of his appointment letter
and therefore, eXplanation whatsoever were called
for from the gpplicant by the Respondent No,2 has
nothing to do with the order of termination".

An additional counter affidwit was filed on

behalf of the Opposite Party Nog2,3 and 4, In paragraph

3 of the affidavit it is stated as follows :

14,

"It urdoubtedly proves that the applicant
Shri M.S.Behera(i) does not possess adequate
knowledge of the requirement of the job of
Farm Manager,(ii)is not dependable,(iii)lacks
throughness and sense of responsibility®,

In paragraph 5 of the additional counter affidavit

it is stated as follows :

"It may be mentioned here that the applicant
Shri M.S .Behera,T =6(FARM Manager) is the key
functionary on the farm to manage all the
inputs and the produce of the farm., Such a

low income is only possible due to (i)professional
incompet@nce and (ii) doubﬁful integrity on
the part of the gpplicant”.

rd
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15, In paragraph 6 of the additional affidsdt it

is stated as follows
"The exact amount drawn during each month is
given in Annexure-J, W ith this meagre amount
of take~home-salary, Mr., M,S «Behera has
maint ained Royal Enfield Bullet Motorcycle
(Bearing registration No,ORY 6274) and bought
and maintained one Ambassador Car®.

16, In parggraph 7 pf the s aid additional affidavit

it is stated as follows
"In respondents view such a Standard of living
is not possible with only meagre take home
Salary and applicant Shri M,S «Beherg,T-6(Farm
Manager) has lived and purchased property by
diverting farm input and produce ",

17, In paragrath 12 of the zdditional counter-

affidavit it is st gted as follows :
“Hence the second DPC while considering all1 these
facts recommended that he is not useful either
for WICER,Bhubaneswar or for ICAR . The competent
authority asccepted the decision/recommend:t ion of
the DPC snd on the basis of such recommendation
of DPC issued necessary instructions of terminstion
of service in terms of his appointment letter®,
Keeping inview the above quoted averments finding
place in the counter,one would find from the order bearing
No.1l/vig/92-93/197 dated 12th October,1992 that certain
allegations of corruption misconduct and unsatisfactory
service were alleged against the petitioner and the
petitioner was called upon to submit his explana ion for
his unbecoming conduct/behaviour/action and to show cause
as to why disciplinary action should not be taken against

him, The petitioner submitted his exXplanation in respect

@c;\f €ach of the allegations vide his letter dated 14,10,1992
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contained in annexure-5 azddressed to the Project
Director,

18, The averments finding place in the counter
quoted above also indicates that 311 these allegations
were taken into considerstion by the DPC before the
impugned order of termination WasS passed, At this stage
at the cost of repetition we would Say for the purpose

of emphasis that the facts of this case are similar to
the facts of the cases mentioned above, especially the

case of Anoop Jaiswal and Jarnail Singh(supra), In the
case of Anoop Jaiswal, allegations were mazde against Anoop
that he was a ring leade; in regard to the indsk#cipline
pervading inzzzademy for which an esplanation h-d been
called for and he had been interviewed along with others,
Anoop had partly admitted the allecations and expressed
regret and assured the authorities that such misconduct
will not be repeated, In the case of Jarnail Singn there
were allegations of misconduct ete andTheir Lordships Came
to the conclusion that the order of termination was not an
order simpliciter and was founded upon misconduct. Applying
such principles to the facts of the present case,we would
hold that there is no espape from the conclusion that the

petitioner was discharged on the ground of misconduct

Q;gxi inefficiency though the impugned order of termination
7
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is an innocuous one or in other words is a camoufl age

in styling it as the termingtion order L. simpliciter, We
would further hold that in the present Case, nonagpplication
of the provisions cortained under Article 311(2) of the
Constitution completely vitiates the impugned order of
termination and therefore, it is hereby quashed and it

is directed that the petitioner should be reinstasted into
service forthwith but he would not be entitiled to any

back wages,

19. Incertain judgments, the Hgon'ble Surreme Court

has ruled that if a particular officerhiss not kept himself
out from duty on his own volition , he is entitled to
back wages, In the present case,we have refused to gant
back wages in favour of the petitioner on the principle
of 'no work no pay' because we have quashed the impugﬁed

order of termination on a technical ground namely the

impugned order of 8@ischarge was not according to law and

therefore, we would repeat to say that the petit ioner is

not entitled to any back wages,
20, Thus, the application is accordingly disposed

of leaving the parflies to bear their own costs, L7@

Q/M =6

VICE-CHAIRMAN

. au Jw LY

Central rdministrative Tribunal,
Cuttack Bench Cuttack/K . ,Mohanty/




