CENTRAL ADMINISTRATIVE TRIBUNAL,

CUTTACK BENCH, CUTTACK.

ORIGINAL APPLICATION NO. 184 OF 1993

Cuttack, this the>w|~day of August, 2001
Shri B.S.Bhaskar Rao and others .... Applicants
vVrs.
Union of India and another .... Respondents

FOR INSTRUCTIONS

1. Whether it be referred to the Reporters or not?\7<577

2. Yhether it be circulated to all the Benches of the
Central Administrative Tribunal or not?
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CENTRAL ADMINISTRATIVE TRIBUNAL,
CUTTACK BENCH, CUTTACK.

ORIGINAL APPLICATION NO. 184 OF 1993
Cuttack, this the~3w%/éay of Auyust, 2001

CORAM:
HON'BLE SHRI SOMNATH SOM, VICE-CHAIRMAN
AND
HON'BLE SHRI G.NARASIMHAM, MEMBER(JUDICIAL)
1. Shri B.S.Bhaskar Rao, Divisional Enyineer, S.E.Railway,
Khurda Road, PO-Jatni, District-Puri.

2. Shri S.M.Basha, Assistant Engyineer, S.E.Railway,
At/PO-Rayayada, District-Koraput.

3. Shri D.S.'Murty, District Enyineer (Con.), S.E.Railway,
Visakhapatnam.

4. Shri C.S.™Muni Reddy, Divisional Enyineer, S.E.Railway,
Waltair.

5. Shri R.Venkata Rao, Assistant FEngyineer, S.E.Railway,
Cuttack.

6. S.E.Railway Class II Officers Association, represented
by Shri B.S.H.Rao, General Secretary

(for the purpose of notice, their address shall be C/o Shri

Aswini Kumar Misra, Advocate, near Moonlit Public School,
Mohammadia Bazar, Cuttack).... Applicants

Advocates for applicants - M/s A.K.Misra
B.S.H.Rao
A.Kanunyo

Vrs.

1. Union of 1India, represented by General Manayer,
S.E.Railway, Garden Reach, Calcutta-43.

2. The Chief Personnel Officer, S.E.Railway, Garden Reach,
Calcutta-43.

wie o Respondents

Advocates for respondents - /s B.Pal
O0.N.Ghosh

ORDER
SOMNATH SO, VICE-CHAIRMAN

In this O.A. the petitioners have prayed for
a direction to the respondents to reyularise their services

in Group-B Gazetted as Assistant Engyineer in the pay scale

of Rs.2000-3500/- from the dates of their initial
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appointment as Assistant Engineer. The second prayer is for
a direction to promote the petitioners to Group-A Assistant
Engineer in Senior Scale of Rs.2200-4000/~ retrospectively
after completion of three years service ‘as Assistant

Enyineer. The third prayer is for a direction to pay the

‘petitioners the pay scale of Rs.3000-4500/- attached to the

post of Divisiona/Senior Enyineer, the posts which they
are holdiny. They have also asked for financial and service
benefits retrospectively.

2. The applicants state that in Railways
Group-C officials belony to Non-yazetted cadre and include
Inspector of Works, Grade-I, Chief Inspector of Works, P.%W.I
Grades III to Grade-T, C.P."7.T., etc. From Group-C the next
promotion is to Group-B Gazetted in the rank of Assistant
Engyineer in the pay scale of Rs.2000-3500/-. Group-B
vazetted posts are filled up through Limited Departmental
Competitive Examination and viva voce and preparation of a
panel. The applicants state that they were promoted to the
cadre of Divisional/Senior Engineer (Senior Scale) from the
rank of Assistant Engineer on ad hoc basis. Tt is further
stated that petitioner nos. 1 to 4 have been workiny for a
number of years in Group-C cadre and have been appointed in
the yazetted cadre of Assistant Engyineer Group-B in the pay
scale ofRs.650-1200/- revised to Rs.2000-3500/- with effect
from the dates ranying from 12.11.1982 to 2.11.1987. It is
stated that their appointment as Assistant Engyineer in
Group-B yazetted has been approved by General Manayer after
they have been adjudyed suitable by four Heads of Department
based on their record of service. The applicants have been
functioning as Assistant Enyineer in the pay scale of
Rs.2000-3500/- from the dates of their appointment and

discharyiny all the duties and are also gyetting the
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emoluments of the post.Applicant nos. 1,3 and 4 have been
detailed to look after the Senior Scale posts in Auyust and
June 1992 on payment of charye allowance. These orders have
also been annexed at Annexures 5 to 7. The applicants have
stated that selection tests due to be held for promotion
from Group-C to Group B were not held for a number of years
and the applicants were gyiven ad hoc promotion to the‘post
of Assistant Engineer for ten to 12 years. Ultimately
selection was conducted in 1991, a panel was published, and
the applicants were reyularised. Their g¢rievance is that
these vacancies were continuiny from 1980 and accordiny to
rules panel is to be prepared once in two years. Therefore,
accordiny to the applicants, the Railways should have
prepared six panels from 1980 to 1990 separately once for
every two years starting with 1980 and endiny with 1990. Tt
is stated that in orders dated 14.8.1991 and 30.9.1991 at
Annexures 9 and 10 respectively they were regularised and in
these orders it has been mentioned that names of the
selected candidates have been placed in the panel separately
for the six selection years from 1980 to 1990. The
applicants have mentioned the number of vacancies which were
available from 1980 to 1990 for every two years block
period. It is stated that petitioner no.5, who is SE Railway
Class-II officers Association has been representiny for
reyularising the petitioners with retrospective effect. It
is further stated that petitioner nos. 1 to 4 have been
empanelled for vacancies arisiny in different years as
mentiéned in parayraph 4(11) of the O.A.They have also
stated that thouyh the respondents have correctly empanelled
the petitioners for the recruitment years in which the
reyular vacancies had occurred, the applicants have not been

regyularised from the dates they have been working as
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Assistant Enyineer on ad hoc basis but have heen reyularised
only from 14.8.1991 and 30.9.1991 to deny all future
benefits to them. It is also stated that petitioners 1,3 and
4 have been promoted on ad hoc basis to the post of
Divisional/Senior Engineer (Senior Scale) but they have only
been yranted charye allowance and have not been allowed to
draw the pay of the hiyher post. In the context of the
above, they have come up in this petition with the prayers
referred to earlier.

3. Respondents have filed counter opposiny
the prayers of the applicants, and the applicants have filed
rejoinder. The respondents have also filed an additional
counter to the rejoinder. For the present purpose it is not
necessary to refer to all the averments made by the
respondents in their counter and counter to the rejoinder,
and the applicants' averments in the.rejoinder.

It will only be necessary to‘note the main yrounds on which
the respondents have opposed the prayers of the applicants.

4. The respondents have stated that posts of
Assistant Engineer Group B Gazetted are filled up 75 % by
promotion and the last selection test for such promotion was
held in 1978. Thereafter it was not possible to conduct any
further selection till the selection of 1991 because of the
stay order of the Hon'ble High Court of Calcutta in CR
No.6501 (W) of 1978. This case was disposed of only on
19.6.1990. Therefore the Railway administration was faced
with exceptional circumstances beyond their control for not
holdin, the selection as the selection was stayed by the
Hon'ble Higyh Court of Calcutta. As soon as the stay order
was vacated, the selection of Assistant Engineer was

processed and panel was published on 14.8.1991 and
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30.9.1991. While doing so, vacancies were assessed
separately for each of the six selections which had become
due from 1980 to 1990. Even though all the vacancies of
these six blocks were filled up through one selection, it is
stated that the applicants were yiven reyular promotion in
order dated 14.8.1991 at Annexure-9. The respondents have
also mentioned the yearwise vacancies and the vacancies
indicated by the respondents are more than what have been
indicated by the applicants in their O0.A. As ayainst the
total fiyure of 151 vacancies indicated by the applicants,
the respondents have indicated 184 vacancies. It is stated
that the employees who were within the zone of consideration
with reference to vacancies to be filled in at each
selection in the six two-years blocks were called to the
written test on 15.12.1990 and 19.1.1991 and viva voce was
held in July 1991 and September 1991. 156 candidates came
out successful and because vigilance cases were pendiny
agyainst 5, panel of 151 candidates was published on
30.9.1991 (Annexure-10). Earlier to this, in the order
dated 14.8.1991 (Annexure-9) 147 candidates were included in
the panel. The applicants were reyularised with effect from
the date of publication of the panel. In view of the
above, the applicants have been yiven regular promotion with
prospective  effect. Tt is stated that ad hoc promotion of
the applicants gyiven in 1982, 1983 and 1987 was ordered
mainly on the basis of seniority. It is stated that from the
date of their reyularisation after three years they will be
entitled to et the Senior Scale. Accordinyg to the Railway
Board's instruction dated 20.6.1988 if an officer in Group-B
Gazetted is asked to look after duties in Senior Scale

before completion of three years, then he will be entitled
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to a charye allowance and to the scale of the higher post
after completion of three years service in Group-B.

5. The applicants in their rejoinder have
questioned the averment of the respondents with reyard to
the existence of the stay order and have stated that the
order of the Hon'ble Hiyh Court of Calcutta did not preclude
the respondents from holdiny the selection test.

6. "le have heard the learned counsel for
both sides and have perused the records. The learned counsel
for the petitioners has relied on the decision of the

Hon'ble Supreme Court in the case of Union of Tndia v.

Vipinchandra Hiralal Shah, 1997(1)SLJ 69. In that decision,

dealiny with appointment to IAS by promotion, the Hon'ble
Supreme Court have held that Selection Committee for the
purpose is required to meet every year and failure on the
part of the Selection Committee to meet in a particular year
would not dispense with the requirement of preparing the
select list for that year. It is further laid down that if
the Selection Committee is not able to meet during a
particular year, the Committee when it meets next, should,
while makiny the selection, prepare a separate list for each
year keepiny in view the number of vacancies in that year.
In the instant case the admitted position between the
parties is that bhefore holdiny the selection test in 1991
vacancies for each of the six blocks of two years were

worked out separately and the officers coming within the

zone of consideration for each block of two years were
considered and empanelled but only one examination was held
for all these blocks. In view of this, it is not necessary

to refer further to the above decision.
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7. From the ébove recital of pleadinygs
of the parties it is clear that the main question for
consideration in this case is whether the applicants were
entitled to be reyularised from the dates of their initial
ad hoc appointment as Assistant Engineer in 1982, 1982 and
1987. These dates for each of the applicants vary by a few
days. But it appears that whereas the applicants have taken
the dates of issuance of the orders yiviny them ad hoc
appointment, respondents have indicated the dates of joining
of the applicants as Assistant Engyineer on ad hoc basis.
This difference of a few days is, therefore, not material
for the present purpose. The admitted positionbbetween the
parties is that for appointment to the post of Assistant
Enyineer Group-B Gazetted, selection ayainst 75% quota has
to be done in every two years block through written test and
viva vocé. The respondents have stated that because of the
stay order of the Hon'ble Hiyh Court of Calcutta, selection
could not be held for six block yeasrs froml1980 to 1990. The
applicants in their rejoinder have contested this. "e have
considered this aspect carefully. In their rejoinder the
applicants have quoted the orders passed by the Hon'ble High
Court of Calcutta fromtime to time in respect of the stay
order and these have not heen contested by the respondents
in their counter to the rejoinder. In order dated 16.2.1979
the Hon'ble Hiyh Court of Calcutta directed that without
prejudice to the riyhts and contentions of the parties, the
petitioners shall be at 1liberty to appear before the
selection test and the respondents shall prepare the panel,

but no final selection shall be made on the basis of that

W
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panel until disposal of the rule. From this it is clear
that in this order dated 16.2.1979 no stay was yiven té
holdiny of the selection test. In order dated 13.5.1980 the
Hon'ble Hiyh Court of Calcutta directed that the respondents
would be at liberty to pass orders of promotion to the post
of Assistant Enyineer as on ad hoc basis and if such
promotion is made that will be subject to the result of the
rule. From this it is clear that the Hon'blg Higyh Court of
Calcutta did not pass any order stayiny the selectionA fﬁe
net result of their Lordships' orders, as quote\g\’by’the
applicants, is that the selection could be held but the

persons so selected would be yiven promotion only on ad hoc

basis. But the railway authorities did nothold the selection

and yave ad hoc promotion to the applicants yoinyg only by

seniority, as has bheen mentioned by them in parayraph 8(page
5) of the counter. In view of this, the contention of the
respondents that there was a stay order of the Hon'ble High
Court of Calcutta against holdiny of selection test cannot
be accepted. If there was any such order other than what
have been quoted by the applicants in their rejoinder, the
respondents have not filed a copy of such order. The effect
of not holdiny the selection test and yiving ad hoc
promotion to the applicaﬁt will have, therefore, to bhe
consideréd. Had the selection test been held and persons who
had qualified in the selection test Seen yiven ad hoc
promotion, then after disposal of the case before the
Hon'ble Hiyh Court of Calcutta, such promotion would have
been treated as  reyular promotion. In Maharashtra
Engineeriny's case the Hon'ble Supreme Court have held that
if ad hocApromotion is yiven followinyg the rules and later
on the promotee is yiven reyular promotion, then the period

of ad hoc promotion will count towards seniority. As in
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this case the railway authorities did not hold the selection
test, the applicants cannot be  made to suffef on that
account. It is also to be noted thaL ultimately the
applicants before us had gqualified in the selection test
when it was heid in 1991 and the respondents have stated
that the vacancies were yrouped separately block yearwise
for the years 1980 to 1990 and only persons who were comingy
within the 2zone of consideration goiny by the yearwise
vacancies and who had qualified in the selection test, were
yiven regyular promotion in the combined promotion order
dated 14.8.1991. In the order dated 30.9.1991, which is at
Annexure-10, the yearwise panels for the six block years
have been mentioned and the persons'have been empanelled
block yearwise.

8. The applicants 'in théir petition
have prayed for treatiny their promotion as Assistant
Enyineer Group-B Gazetted reyular from the dates they were
yiven such promotion on ad hoc basis. The respondents in
paragraph 9 of their counter have indicated that applicant
nos. 1 .to 5 have been working as Assistant Enyineers on ad
hoc basis with effect vfrom 20.12.1982, 23.10.1987,
28.9.1982, 1.12.1982 and 9.12.1983 respectively. TIn the
order dated 30.9.1991 at Annexure-10, the persons who had
gqualified in the selection test held in 1991 have been
empanelled separately for each of the six block years. On a

No A,
reference to this, we find that applicanthhis been included

in 1982 panel, applicant no.2 has been included in 1984
ranel, applicant no.3 has been included in 1982 panel,
applicant no.4 has been included in 1980 panel and applicant

no.5 has been included in 1982 panel.From this it is clear

that ﬁhe dates of their ad hoc appointment as Assistant

Y
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Enyineer are in the same year or a subéequent year for which
they Were ultimately empanelled in the order dated
30.9.1991. In view of this, we direct that their appointment
as Assistant Enyineer should be treated as reyular from the
dates of their ad hoc appointment as Assistant Engineer on
ad hoc basis as indicated above. This prayer of the
applicants is accordingly allowed.

9. The applicants have stated in
parayraph 4.5 of the 0.A. that from the dates of their
appointment -as Assistant Engineer on ad hoc basis, they
are gyettiny emoluments of Assistant Engineer. Tn view of
this, no ordef is required to be passed for giviny them
financial benefits on treatiny their appointment as
Assistant Enyineer regular from the dates of their initial
ad hoc appointment.

10. As reyards consequential prayer
for a direction to the responden£s to promote them to
Group-A after completion of three vyears and further
promotion to Divisional/Senior Enyineer, the respondents are
directed to take a view in the matter in the light of our
above order within a period of 120 (one hundred twenty) days
from the date of receipt of copy of this order.

11. In the result, therefore, the
Oriyinal Application is allowed in terms of our observation

and direction above. No costs.

(G.NARASIMHAM) SOMNA SOM Y
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