IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH:CU TTACK,

ORIGINAL APPLICATION NO,164 OF 1993,
Cuttack, this the WA day of November,1999,.

SMT, PUSPALATA ACHARYA. coe APPLICANT,
=VERSUS=-
UNION OF INDIA & ORS, e e RESPONDENTS.

FOR INSTRUCTIONS,

1s whether it be referred to the reporters or not?\fug

2. whether it be circulated to all the Ba‘xches of the
Central Administrative Tribunal or not?

o ! W/ﬁs \/
(G.NARASIMHAM) ATH 80Ol

M EMB ER (JUDICIAL) V.[CE-CIﬂI FﬂANa[ 7




o~

CENTRAL ADMINIS TRATIVE TRI3UNAL
CU TTACK BENCH:CU TTAGK .

ORIGINAL APPLICATION NO,164 OF 1993.
cuttack, this the ||y day of November,1999,

CO RA Ms
THE HONOURABLE MR.SOMNATH SOM, VICE-CHAIRMAN;

AND

THE HONOURABLE MR, G, NARASIMHAM, M BMB ER (JUDL, ) .

a1 T, PUSPALATA ACHARYA,

Aged about 24 years,

w/ 0.8Sri Narendra Nath Dash,

At/Po,Dahana, Via.Dangarabhaja,

PS.NOv rangpur,Dist, Now rangpur, e ve s APPLICANT.

By legal practitimers M/s.C.A, Rao,
S.K,Purohit,
S. K. Behera,
P.Kosahwl
Advccates,

- \Versus=-

L I Unic of India represented through
its secretary in the Department of
posts,pak Bhawan,New Delhi,

2 Chief postmaster General,
Orissa Link,Bhubaneswar,
pist.xkhurda,

3. Senior superintendent of pPost Qffices,
Koraput pivisio,At/Po,Jeypore,
pist,Koraput,

4. Inspector of Post Qffices,
Now rangpur,At/Po.Dis t, Now rangpur,

Se saumya prasad Mishra,
S/0., Radha Mohan Mishra,
vill/po,Dahana,
vVia.Dangarbhaja,Dist.Naovrangpur, "8 RESPONDENTS.

By legal practitioners Mr.A,K.Bose,Senior Standing Counsel
(central),
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MR, SOMNATH SOM, VICE-CHAI RMAN s

In this Original Application under section 19
of the Administrative Tribunals Act, 1985, the applicant
has prayed for a direction to the Respandents to cmsider
the applicant for the pest of Extra Departmental Branch
Post Master,D3hana Branch post poffice and to declare the
appointment of QOpp.Party No,5 as ill egal,The secand prayer

is for a direction to Respndents to céo?\sider the case of

applicant for appointment in any other vacancy.,

2. Facts of this cCase, according to applicant, are
that she is a resident of village Dahana and has passed
HSC Examination, Her father-in-law,who was working as EDBPM,
Dahana B0 retired on 29-6-1991 after handing over charge
to the overseer mail.Applicant has worked for some days as
substitute of her- father-in-law,as per details given in
the Original Applicatim.shg represented for appointment
to the post but without any result.It is submitted that
inspite of -seve»ral representati cns by her these were not
Considered and OP No.,5 was appointed withaut any public
notification and withaut folloving the due precedure. the
local member of parliament also took Up her case but withot
any result,It is stated that the sr.Supdt. of post offices,

_ &\‘0«) . Koraput Division wanted to help the brother of an empl oy ee
of his poffice and therefore, did not issue public notice
calling for applicatims for the post and did not follow
the procedure and appointed OP No,5 who is the brother of
one Kanhu Charan Mishra,Clerk,in the office of OP No, 3.

No names were also called for from the Employment EXchange,

P
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No preference was also shawn to lady candidate or candidates
belonging to sC/sT comunity,On the above grounds, the
applicant has came up in this Original application with the

prayers referred to earlier,

3. Respondents,im their counter, have stated that
the father-in-law of applicant was duly retired on attaining
the age of superannuation, Respondents have stated that the
application of applicant for considering her past experience/
service as substitute is not entertainable for the purpose of
regular selectim,.It is further stated that rRes.No.5 was
selected for the post of EDBPM,Daghana BO by observing usual
prccedure, Empl oyment ExChange Officer,Nawarangpur was
requested to sponsor candidates and ait of the candidates .
sponsored by the Empl oyment Exchange Officer,in the letter
dated 18,5.199]1,Respndent No, 5 was duly selected.On the
above graunds, the Respdents have opposed the prayet of

applicant,

4. We have heard My.C.A,R20,learned caunsel for
applicant and Mr.A.K, Bose,learned sSenior standing Counsel
(Central) appearing for the Respondents and have also perused
the records, The selected candidate Res.No.,5 was issued with
notice but he did not appear or file counter,at the
conclusiam of hearing we had indicated that we wauld like to
see the selection file before passing the orders in this
case, Accordingly,learned senior standing Counsel Mr.Bose,

has produced the selection file which has also been perused,

5 It has been submitted by learned caunsel for the
petiticner that according to law as laid daowvn by the Hon'ble

Supreme Caurt in the case of EXCISE SUPDT,MALKAPATNAM KRISHNA
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District, AP -VRS.~K,B,N,Viswaslwara Rao & others repotted

in 1996 scCc(L&s)1420,it has been held that in additim to
requisitiming names fram empl oyment exchange,names should
also be called for by publicatim in newspapers, having wide
circulation, and display in office notice boards and aly
such a proccedure would subserve fairplay in selectim

and appointment to public posts, This law as laid down by
the Ho'ble Suprme Court in this case has been followed by
the Hn*ble High court of Qgrissa in the case of Susanta
Kumar Kar vVrs. Registra (Judicial),orissa High Court,Cuttack
reported in 1997 (1)OLR 483 but in the instmnt case names
were called for fram the empl oyment exchange and thereby
the process of selection and appointment of Res, No,5 to
the post of EDBPM,Dahana BO has been challenged by the
petitiner.Departmental Rules provide that for filling up
of the post of EDBPM,names have tobe called for from the
Empl oyment Exchange and only if the Employment Exchange
Authorities are not able to sponsor names within the time
periad fixed,public notice have to be issued inviging
applicatim,In the instant case, the Buployment Exchange
was moved in April,1991 and names were sponsored

by the Employment Exchange Authorities in tbeéir letter dated

'18.5.,1991, The decision of the Hon'ble Supreme Court Came

only in August,1996 which aft@r the selection process was

A
initiate@d in the instant case.Moreover,in the case of
Union of India vrs. N.Hargopal and othess reported in AIR
1987 sC 1227, the Hon' ole Supreme Court have held that
insistence of recruitment through employment exchange

advances rather than restricts the rights guaranteed by
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Arts.l14 and 16 of the Constitution.As in the instant case,

the selecti cnproccedure was initiated mﬁch earlier than

the decision of the Hm' ple Supreme Court,in the case of
Excise supdt,Malkapatnam (supra),non issuing of a public
notice can not be said to be vitiated the selection.Moreover,
from the selection file,we find that the applicant had
directly applied to the Departmental Authorities and her
case was taken into consideration as it appears fram the
checklist,In the check list it has been menti med that as
her name has not been spmsored by the Empl oyment Exchange,
she has not been csidered,But from the certificate given
by the applicant hersel £ alongwith her application which

is at 114/c,it is seen that the applicant passed the HSC
examination in 3rd pivisia. From the mark sheet of the
selected candidaﬁe,oPNo.S which is at 131/c,it is seen that
OPNO.5 passe@ HSC examination in 2nd pivision.,Instructions
regarding selection for the post of EDBPM provide that
amongst. the eligiole candidates the person who has secured
the highest percentage of marks in HSC examn.,has to be
selected.In this case, the selected candidate has got hichep#
percentage of marks, than the petitioner and therefore, M’
the grievance of the petitioner for her nm=-selection can

not be held to be genuine.

6. As regards her experience as a substitute,a
substitute is inducted by the regular incumpent during

the period of his leave., The substitute works at the risk

and responsibility of the original incumbent, The experience
of a substitute can not be taken into cmsideration for the

purpose of selection, If that is allowed then it would always
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be open for an incumbent to go on leave by providing a

person as a substitute in order to give him advantage
over other candidates in subsequent selectim.,In view
of the above, we hold that the applicant is not entitled
to have his prayer for quashing the appointment of Res,

No. 5 as EDBPM,Dahana BO.

T The applicant has also made a prayer that she
should be adjusted against some other vacancy. In case she
applies for any ED post and is eligible then her case should

be cmsidered in accordance with rules.

8. In the result, the oOriginal Application is
dispesed of with the dbservatims and directions made

above but in the circumstances,without any order as to

costs,
—
T \P / o
( G. NARAS IMHAM) SOMNATH sSOM) :
MBMB ER(JUDICIAL) VICE-CH} 9 7

KNM/CM,



