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Original application MNo.615 OF 1992,

Cuttack,this the 2lst day of May, 1999.

Jagdal Bag . eseae Applicant .
- Versus =

Union of Indie & Others. cee Re spondents.
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Central Administrative Tribunal
Cuttack Bench:Cuttack.

Cuttack,this the 21st day of May,1999.
COKAM |

Tk HONOURABLE MK. SOMNATH SOM,ViCE_CHAIKMAN
AND
THE HONOURABLE MK +G » NAKAS M A , MEMBEK (JULL ») |

Jagdal Bag,aged about 52 years,
Son of Gobardhan Bag,kesident of
Chopr ia,PO/PS .Borda,Dist .Kalzhandi . cose Appl wcant.

By legal Practitioners Mr.A«C.Dag,zdvocate.
-Ve rsus-

1. Union of India represented by
- Secretary to Government of
India,Department of Posts,
Dak Bhawan,New Delhi.

2. Superintendent of Post Offices,
Kalshandi Division,Bhawanipatna.

3. Sub-Divisional Inspector(Postal),
Kalahandi sub Division,Bhawanipatna. e Re spondents.

By legal Practitioner;Mr. B.Dash,2dditional Standing Counsel
(Central) .

MK »SOMNATH _SOM, VICE._ CHA TKMAN,

In this Original Application u/s.l9 of the
Administrative Tribunals Act,1985,applicant has prayed
for a direction to the Respondents for payment of his
wages during the put off duty period.The second prayer is
for cquashing the order of removal from service passed by
the Sub-Divisional Inspector (Postal) ,Kalahandi,Respondent

No.3,with all consequential financial and service benefits.
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2. Facts of the case,according to the Applicant,
are that he has been working as Extra Departmental Mail
Carrier,Mahaling Branch Post Office in the District of
Kalshandi from 22-8-1972.While working as such, he was
served with a Memo dated 28-12-1989 by the Resgpondent Np.3
and was put off duty w.e.f. 28.12.1989.Superintendent of
Post Officegs,Kakhandi, Respondent No.2 approved the order
of puttoff duty on the same day but it was communicated to
the applicant only on 16-2-1990.2pplicant represented on

11-1-1990 to Respondent Mo .2 to re-instate him in service,

Chargesheet was issued on 16-4-1990 and Inquiring Officer

was appointed on 22-5-1990 .Subsequently,the Inguiring
Officer was changed and fresh Inquiring Officer was appointed
on 29.1.1991 who completed the enguiry on 03.1.1992 and
submitted a report on 30-1-1992.2pplicant has stated that
according to the instruction of DG of Posts,procéedings
against an EDAgent,should be finalised within 45 days but

in this case,inspite of such instructions of DG of Posts,
order of removal from service of the applicent,has been
passeéd by Respondent No.3 after delay of 709 days.Applicant
preferred an appeal against the order of removal which is

at Annexure-3.But the same was rejected in order dated 24-7-92
by Respondent No.2 at Annexure-4.Applicant has stated that
the findings of the Inquiring Officer that the applicant
remained asbsent from duty without submitting the leave
application is perverse,mala fide and not tenable in law.

He has also stated that he always provided substitute§ during
the period of his asbsence as provided under the EDA(C&ﬁcht
and service)Rules,1964.The Departmental authorities accepted

the substitutesand utilised the ir cervices and there was
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no dis=location in the work of the applicant.lt is further
stated that having accepting the substitutes, it is not
open for the Department to take the stand later that they
do not have the knowledge about the applicant’'going :on

leave.it is also submitted that the applicant informed the
Branch Post Master ,whenever he went on leave.On the zbove
grounds, applicant has come uw with the aforesaid prayers,

XEHTHRR R AR KRRV,

3. Regpondents,in their counter affidavit have
stated that the duty of the gpplicant was to carry and
convey the mail in the area under his jurisdiction.Charge
against the applicant was that as Mailscarrier,he remained
absent unauthorisedly and entrusted his work to an outsider
without any authority on a number of days between 7.8.1989
to 27-12-1989 in different spells. Applicant was required
to apply for leave,obtain permission for availing leave

and then to give a substitute but applicant femained absent
according to his sweet will .Because of this, he was put off
duty on 28.12.1989 and was proceeded under Rule-8 of EDA
(Conduwet & Service)kules,1964 .1t is further alleged by

the Respondents that the applicant sent unauthorised persons
for conveying Mails without any intimation to the Postal

Departmentand when he was guestioned , he did not hesitate

to quarrel with and threatenj them.After getting such
allegations,kespondent No .3 vigﬂited the Branch Post Office
({‘ _on 27.02 .89 and found the applicant absent but a lenient view
& W was taken and the applicant was cautioned .Again ,when
Respondent No.3 visited the Branch Post Office on 27.12-1989
applicant was also found absent. Besides,he failed to attend

the duty on various other dates and that is how,he was put off
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ddty immediately.It is further stated that the representation
received from applicant regarding his reinstatement was not
considered as action had already been taken to proceed against
the applicant under Rule-8 of the EDa(Conduct & Service)Rules,
1964 .1t is further stated that during the enquiry,applicant
perused the enlisted documents and was also alloweé(ﬁiQewdays
tidme on 23.3.1991 to give a list of additional documents to
be relied on'by him. But reply from applicant regarding
additional documents was received only on 1.5.1991.It is
stated by the Respondents that the enquiry has beenl.donducted

despatch. ‘
with all reasonablé/xxxusxReport of the enguiry Officer
has also been supplied to the applicant directing him to
sﬁow cause.Utimately, final order was passed bn 9.3.1992,
i1t is further stated that in course of the encuiry,applicant
was duly supplied with all necessary documents and was heard
in person. He was also allowed to be assisted by alGovérnment
servant and was also given opportunity to submit defence
witnesses and statement .He was also allowed adjouwr nmentwhen
asked for by him. Respondents have made further averments
with regard to rules regarding sanction of leave to the
ED Agents. It 1s stated that against the order of Disciplinary
Authority,applicant has filed an appeal but the Appellate
Author ity, aften.considering his representation re jected the
appeal .Against that order,applicant has filed a petition
be fore the Member(A) ,Postal Board,New Delhi this was forwarded
through the Post Master General Berhampur (GM) Regon on
21.10.1992 and orders on this are still awaited.In the contest
of the above facts, Respondents have opposed the prayer

of the Applicant.
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4. Applicant has filed a rejoinder in which he
has re-iterated the ave rments made in his Original
Application. By way of detailj, it has been explained
by him that for the days of semgée,he submitted application
in the proper form with a suitable substitute as recquired
under Rule-5 of the EDA(Conduct & Service)Rules,1964.It is
also stated that the punishment of removal from service
is disproportionate to the lapse alleged to have been
proved against him.In this connection,he has referred to
the other punishments which could have been imposed on
him. It is also stated that the Appellate Authority has
not properly dealt with the points raised by him in his
Appeal petition.On the above grounds,he reiterated his

prayers made in the Original 2pplication.

5. This matter was posted to 1-4-99 for hearing,

On that day, learned counsel for the applicant was absent
nor was any request made on hlis behalf seeking adjournment.
As this is a 1992 matter where pleadings have been completed
long ago,the matter was posted to 21.4.99 for peremptory
hearing.on that day also learned counsel for the petitioner
did not appear nor any request was made on his behal f seeking
adjouroment.in view of this, we have heard shri B.Dash,
learned Additional Staﬁding Counsel(Central)appearing for

the Departmental Respondents and have perused the records.

6. Applicant has amnexed the copy of the order of
the Disciplinary authority (Annexure-2) in which the sgingle
article of charge against the applicant has been mentioned.

The charge against the applicant is that he remained on

u‘[lauthoriﬁd abs%noe from 7‘-8-89 to 9 08 089'20 09 089'27 -9 0890'
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4.10.89,11.10.89,25.10.89,28.10.89,1 .11 «89,4.11.89,8 .il .89,
11.11.89,18.11.89,22.11.89,29.11 +89,4.12.8%0 6.12.89,
8.12.89,12,12,89%0 13.12.89,16.12 +89,20.12.89 and 27.12.89.
From the report of the Lisciplinary Authority it appears
that applicant received the charge sheet on 18.4.1990 but he
did not submit any written statement of defence.Thereafter,
eénquiry was conducted and the Inquiring Officer submitted
his report.Applicant has not annexed a copy of the report
of the Inquiring Officer which was supplied to him.lt is
seen from the order of the Disciplinary Authority that the
1.0, came to the conclusion that applicant was actually absent
from duty on all the days mentioned in the Memo of charge.
it was also held that applicant could not give any proof
of handing over any leave application or intimation regarding
his absence.It is also held that applicant entrusted his
work to unauthorised persons.Accordingly I,0. has held that
charge is proved against the appl icant. Disciplinary
Authority accepted the findings of the Inquiring Officer
and held that applicant is not a fit peérson to continue in
service énd accordingly penalty of removal from service

with immedate effect was imposed in this order at Annexure-2.

7. Rule-5 of EDA(Conduct and Service) Rules,1964
deals with regard to leave.This rule provides that ED
employees shall be entitled to such leave as may be determined
by the Government.it is also provided that when an employee
fails to resume dity,on the expiry of the maximum per iod

of leave pdmissible andgranted to him or where such an
employee who is granted leave for a period less than the
maximum period admissible to him under these rules remains

absent from duty for any period which together with the leave
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granted exceeds the limit upto which he could have been
granted such leave,he shall,unless the Govermment ,in view of
the exceptional circumstances of the Case,otherwise,decides,
be removed from service after following the procedure laigd
down in Rule-8.According to the instruction isswed by the
Director General of Posts,in different circulars,gist of
which have been printed at pages 26 and 27 of Swamy's
Compilation on service rules for ED Staff (6th edition),
the expression 'leave’ as applicable to EDAgents me ans
period during which with the approval of the Appointing
Authority,an ED Agent is permitted not to attend personally
to the duties assigned to him, B ig also provided:that
during leave, every ID Agent should arrange for his work
be ing carried on by a substitute who should be a person
approved by the authority competent to sanction leave to
him.éuch approval should be obtained in writing.The se
instructions also provide for application form for leave
which has to be filled in , in quadruplicate by the ED agent
and hov these copies are to be treated. From this it is
clear thatED Agents have to get their leave sanctioned by
the competent authority before availing this leave.Iit is also
provided that lbe fore availing leave he has to provide a
substitute who has to be approved by the authority competent
to sanction leave.Applicant has stated that for all the
days for which he has been charged with unauthorised absence,
he actually submitted his leave appl ica'?ion and because of
XXW ; urgency,he availed leave without the same being sanctioned.

The Inquiring Officer,has noted that applicant failed to prove

thathe submitted any leave application for all the days of

absence as mentiored in the charge .It is, therefore not pogsible
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for us to hold that applicant did submit leave application

for all the dayse.

8. As regards his contention that because of
urgency,as per the usual practice,he availed leave without
the same being sanctioned,the Appellate Authority in his
order has noted that applicant remained absent freguwently
and repeatedly for 25/ days within a short period from
7.8.89 to 27.12.1989 .appellate Authority has held that
frequent and repeated absence for 25 days within a short
period can not be taken as urgent on all these days.We
f£ind no reason to differ from the above approach of the
Appellate Authority.This contention of applicant is also

therefore,held to be without any merit and is re jected.

9. The next contention of applicant is that during
his period of absence the work was menaged by substitutes
and there was no dislocation of work and therefore, no
fault should have been found Qith him. This contention

is also without any merit because applicant got the work
done, if at all, repeatedly through unauthorised perscns '
who werenot appoin&d as substituted.Therefore, getting the
work done by sm unauthorised persongcan not sbsolve the
applicant of his lisbility.The last contention of applicant
is that the punishment of removal from service ig |
disproportionate to the lapse proved against him.We are
unable to accept this contention.. The applicant was
working as Extra Departmental Mail Carrier.It was his job
to carry mails within the jurisdiction of higs area.By
remaining absent frequently, he has shown scanty regard

to his responsibility.
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10. Iin consideration of this, we are unable to
hold that the penalty of removal from service is diss

proportionateto his lapse.This contention is also Ie jected.

11. in the result, the Original Application is

re jected but in the circumstances,there would be no order

as to costs.

o W ﬁ&mﬁ hom,

- MEMBER (JUD JC T4L) vm.-cmmw’ . S‘Q7

KN/CM,




