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ALADMiNISTRATIVFTRIFUL, 

Cuttack, tnis the 3rd day of pril, 1997 

HONOURA ELF SRI JUSTICE K.M.AGARWAL,CHAIRNN 
A 1' D 

:C C Fti2L SI S,SOI, 1JICE-CHIIRi1i\ 

Cnn 
lias K.Nagabh. 	L, 

j

ed 53 years, 
0 late K.Swami,Cffice of E.P.O., 

Couth Eastern Railway, 
urda Rosd,DistrictPurj .t'ppIicant 

-versus- 

i Lfljfl  of India, represented by the Chairman, 
i1'ay Board, Rl1 aiawan, Government of India, 

ncr1ianagpr, South Fastern Rsilay, Garden Reach 
Calcutta-43 

Chief Personnel Officer (Admn., 
-outh EastrnRailway,Garden Reach,Calcutta-L 

1ivisional Railway Manager, South Eastern Railway, 
hurda Road, District-Purl. 

ivisional Personnel Officer, South Eastern Rail.ay, 
nurda Road, D1strict-ri 	 .... 	Respdents, 

Advocate for applicant - 	Dr,V.Prithvi Raj 

Advocates for respondents- 	/s BPal 

E R D E R 

____ ______ 	 In thi.s application under Section 19 of the  

Administrative Tribunals Act, 1985, the applicant has prayed for, 

the order of remol from service passed by respondent 

Lvisional Railway lianager, S.E.Railway,Khurda Road, on 

17.8.1989 (Annexure A-b 	and its enclosure). The applicant 
1 	
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judgment delivcred on 19.4.1991 it was observed that the 

order had not been Served on the applicant and therefore, 

the Tribunal held that he had a right of appeal ainst the 

rmoval order. The applicant was directed to prefer an appeal to 

the appropriate authority with liberty to approach the Tribunal 

if he was dissatisfied with the appellate order. Accordingly the 

p.icant appealed to Chief Personnel Officer, S.E.Railway,Gardpn 

Reach, Calcutta, in his letter dated 27.5.1991 (Annexure A—il). 

Thi; was rejectd in order dated 14.10.1991 (Anneire 	A-12). 

fherefter the applicant has come up again before the Tribunal. 

ifl the Original Appucation, the prayer was limited to quashing 

the order removing him from service. Subsequently in M.A.No.865 

of 1995 the applicant sought for the leave of the Tribunal to 

m'nd his Original Application to bring within its Scope the order 

of the appellate authority which was also challenged by him. The 

facts of this case as these appear from th' application are indica-tpd 

2, 	 t thc reivant timEr, the applicant was working as 

Head Clerk in the Personnel Branch of the Offjcp of the Divisional 

V-"Personnel Officer, S.E.Railway, Khurda Road. On 19.9.1986 

disciplinary proceeding for imposition of major penalty was 

flIt18tpd against him with three charges which were interlinked. 

it was alleged that the applicant,whjlo working as Had Clerk in 

Pass Section of the office of Divisional Personnel Off icr, 

iefrauded the Railway administration by issuing  ten Second Class 
aSSeS baring Nos, 752151, 752154 to 752162 on 13.7.1984 from 
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hri to Amritssr and beck, to some local people who are not 

nt1tld to avail of Railway passes. This was the first charge. 

The second charge was that out of ten passes, three passes 

fo.752151,752154 and 752161 were issued in the names of persons 

who were not Railway employees whereas the other Seven passes were 

Iss 

 

in the names of Railway employees who had never applied fo 

thi Dssscs. 2hirdly, it was alleged that the applicant gave a 

false statement in resprct of issuing of these ten passes to . 

local people, stating that he was compelled to do so as h, 

threatened by some unknown outsiders by showing knife. At 

r'onclusion of the enquiry, the 1mun(-d ordrr rmov.ing th 

rfl d l 	fr t h 5ppl 	ss 

;he order of removal as well as the confirming appellate orc 

Os several grounds which are discussed below in seriati 

The first point raised by him is that it 

sot known to the applicant or to Railway administre: 

who was his initial 	appointing authority. Accordi 

of doubt on this point, under instructions of th Railway Be? 

It has to be taken that General Nanager, S.E.Railway, is th 

epointing authority and therefore, the impugned order of removal 

Is liable to be set aside because it has been passed by 

Divisional Railway Manager, S.E.Railway, Khurda Road, an authority 

eubordinate to General Manager, S.E.Railway. It is true that 

partmenta1 authorities in their letter dated 27.6.1989 

(nnexure A-6) informed the applicant that as he had been last 

T:omoted to the post of Head Clerk by the Divisional Personn 

Cficer, he would be the appo±ntin. authorit', }iorv?r, the 

applicant was askd to show is 
J 	 , 
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he was appointed by any authority iiighr thdn the Divisional 

Personnel Officer. The applicant in his reply dated 28.7.1939 

indicated that he could not produce any record regarding his 

initial appointment or subsequent promotion. On the basis o 

these two letters, the above ground has been taken ch8llen:i.h 

order of removal from service. The learned lawyer for the 

applicant has referred us to the decision of Full Bench of th 

Tribunal in the case of Shri Gafoor Mia and others v. Drct, 

DMRL, 1988(2) A.T.J. Vol.5 559. In that case the Full Bench 

have considered the qu -stion as to who could be appointing 

authority under Railway Servants (Discipline and Appeal)Ru1es,1?63 

It has been held therein that authorities other than General 

hanager acquire the power to appoint Class III and C'ass Iv 

staff not by virtue of a Central Act or Regulation but by virtue 

o f t 	d ej. rat 1 cx 	Un-r tb f ete an 1 icrenc S at 

batch of cc E 	J. h er 	're in 

decision, it was held that authorities delegated with power cf 

eppointment by the General Manager cannot by the mere fact of 

delegation initiate 	disciplinary proceedings or issue chargesheet. 

It is not necessary for us to go into th elaborate reasoning 

developed in the above decision. It would only suffice to note 

that in this case the applicant was admittedly appointed to the 

the post of Head Clerk by tb Divisional Personnel Officer, but 

in view of seriousness of charges against him the final imnugned 

order of removal from service has been passed by the Divisional 

Railway Nanager who is an authority higher than the Divisional 

Personnel Officer. It, therefore, cannot be held that in case 

of the applicant It was not known as to who was his apointing 
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uthority . It is also to be noted that the departmental respondents 

had informed the applicant that the Division?l Personnel Officer 

would be his appointin authority and he was asked to provide any 

document available with him which proves otherwise, but the 

applicant has failed to do so and as such, it is not possible for 

hia now to tak this ground. Moreover, in the above FuliBench 

decisicri, the judLrnent of the Hon'bl Supreme Court in 	Prakash 

Gupta Swadheen v. Union of India, AIR 1975 SC 1265, has been 

considered and the relevant observation has been extracted. This 

is cuoted below: 

"In th absence of any definition of 
the 'appointing authority' in the Central 
Civil Services (Temporary Service)Rules,1965 
in relation to a temporary Government servant 
not holding a specified post, as thr- appellant 
was, we think the terms 'appointing authority' 
must be understood in its plain and natural 
meaning, namely the authority which appointed him." 

In thE iostant case, it is the Divisional Personnel Officer who 

appointed him on promotion to the post of Head Clerk and as such, 

r(O 	it is not possible for him to argue that the order passed by the 

\ 4V-Divisional  Railway Manager, a higher authority, is invalid on 

the ground taken by him. Further, this point was taken by him 

in his Poeal petition dated 27.5.1991 (Annexure A—il). The 

appellate, authority In paragih 3  of his order (Annexure A-12) 

has dealt with this matter and held that the Impugned order passed 

by thc Divisional Railway Manager is not invalid on the ground 

taen by h1i. For reasons indicated above, we agree with the 

mpellate authority,and this contention of the learned lawyer for 

t 	C otlio ant is 	rf 	, rj cted 

5. 	 £h Sc srd coi 	of the I :a rnsd Iwyer for 

'tT 	applicant is th7t in COur5e of thp 1 7 he was not 
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ivefl reasonable opportunity to answer the c1'iares sst hiin 

lie has urged several points in support of this contention and thEsE-

are discussed below. Firstly it has been statedthat along with 

cLesheet a list of witnesses was not given to him and this 

ss rjudiced him. This contention is without any merit beC8usc i 

course of th enquiry the fliquiring Officer did not emine any 

witness and the enquiry was completd basing entirely on docum.-nt. 

Therefore, the question of supplying a list of witnesses to th 

applicant does not arise and this ground is,therefore, rejectl 

"he second contention under this hcBd is that he was not suppli 

ith the documents asked for by him and this has resulted in 

orejudice. From letter dated 1.10.1986 of the applicant (Annexure A2) 

it appears that on receipt of the chargesheet, he asked for copies 

of the documents by which articles of charges were proposed to 

cbstantiated as also a copy of investigation report submitted by 

-: 1Jigilsnce Departmnt. Respondent no.5 in his reply dated 

18.11.1986 (Annexure A-3) supplied all thr documents except the 

Pass, Pass Book, Pass Account Registers and Dak Book, which he 

was asked to peruse. From this it appears that the documents relied 

c hy the prosecution were supplied to him. Registers which are 

bi volumes could not obviouely have been supplied to him and, 

therefore, he was asked to peruse the relevant entries in the 

egisters. This, according to us, i sufic!eflt compliance with 

the niles regarding supply of documents. As regards supplying of 

copy of the vigilance report, it is no doubt tnie that in the 

statement of imnutation relating to Article II a reference was made 

te th iflvstH5t J.  C)fl renort, but in th 	nctiry charies have been 
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held proved not on the basis of the vigilance investigation rrort 

but on the basis of admission by the applicant 

c :ipt of an allegation against a Government eivflc 

'-'ncuiry is made for determining if any furthr action is reouired to 

br,  taken. This prelimir-tary enquiry report does not become a ncessory 

document in the departefltal proceeding which may be started 

on the basis of allegations received unless in course of the encoi 

thi nreliminary enauiry report is relied upon. That is not the 

cr: •ere and therefore, it cannot be held that non—supply of tbc 

report of the Vigilance Department,which is a confidential docurn"nt, 

hos resulted in prejudice to the applicant. It further appear: 

from the enclosure to written note of argument submitted by t. 

learned lawyer for the applicant that there is apparently no Xtiiè 

or instruction for supplying such vigilance reports to the delirinu: 

officer where the report is not relied upon in course of the enquir 

i seems that All India Railwaymen's Federation in thdr letter 

dated 3.10. 1983 to Secretary (Istablishment), Railway Board, 

h \ had urged for issuing of necessary instruction to the Railway 

administration requiring that where memorandum and articles of 

arges have been issued on the basis of Vigilance Inspcctor's 

reports, such reports are to be supplied to the delinquent officer 

:long with other basic documents. This letter itself shows that 

there is no such instruction requiring that vigilance reports 

in sob csss sh-oul b ousplied. The learned lawyer for the applicant 

hso not hc 	:ri inotruction in th Railways reiring that such 

rports eVen when not relied upon in course of the departmental 

nquiry, must be supplied to the delinquent officer. In this view 

of the mottr, this conLntion s rejected. 
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pplicant is that the documents have been proved without callir 

for ny oral evidence for proving the same and therfore, th 

c::cnts not having been properly exhibited during the departmental 

enquiry should not have been legally relied upon. It must be 

:preciated that in a departmental enquiry strict rules of evidence 

urder Indian Evidence Act,172 are not applicable. In this case, 

the applicant has admitted writing out of the passes and connected 

documents and in view of his admission, it was not necessary to 

call upon other witnesses to prove that these documents had been 

written by the applicant. That brings us to the general question of 

Edmisiofl of te applicant. Originally the applicant took the 

stand that some outsiders threatened him with knife and under 

tb: threat he wrote out the passes. This was mentioned in the ste-

meat of imputation. In course of the enquiry, however, he took 

the stand that there was a lot of work in the Pass Section and the j 

passes were written out by him on being requested by some other 

\1 colleae whose name  he did not remember. 	In course of the 

enquiry, the Thquiring Officer has found out that no applications 

were made by the seven Railway employees in whose names passes 

were issued. It seems that before issue of pass to a Railway 

eeployee, his Pass Account has to be checked up to see how many 

ss:: hr has availed of. This was also not done. For issuing 

of passes to the Railway employees, particulars of their families 

sre requircd to be obtained. In this case, such particulars 

',c)re not obtained. Passes to the Railway employees were not 

iued tCr1u:h thp Dak Book and the signatures of the Railway 

CE in. lOyCeS ir vhosc names CsS'5 werc issud were not tkcn. All 
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hese points have been established on the basis of documents 

vailable. We find that the Enquiring Officer has applied his 

mind and cosidcred the plea of the applicant before rejectin it 

in his rfic,,uiry. The disciplinary authority and appellate authority 

have passed reasoned orders, the latter specifically considering 

different grounds taken by the applicant in his appeal petition. 

In the facts and c ircumstanc es of the cSSe, we find no infirmity 

in the impugned order of removal as also the confirming order 

of the appellate authority. 

7. 	 In the result, th appilcation fails and is hereby 

dismissed, but without any ordcr as to costs. 


