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OR D E R 

MR.SOM24%Mi SOM, VICE- Al RMA; 

in this original AppliCatiop,urxler section 19 of 

the Administrative Tribunals AC t, 1985, the applicant h as 

prayed for quashing the AppOinthient of Niranjan Mallik, 

(P,espondent , 5) as Extra Depa r tne a tal Packe r, Kas a rda 

Sub post Office and for a further direction to consider 

the case of the petitioner for the above post, taking 

into accc&lnt his past experience in that post. 

2. 	Eacts of this case,according to the petitioner are 

that he was provisionally selected as Extra Deparenta1 

Packer of Kasarda Sub Post  Office in order dated 23.3.191 

at AnnexUre-1.He joined on 27-3-1991 and continued as 

such. The reafter, the Sub Divisional I nspector(postal) 

Cuttack West Sub Division,Cuttack (Respondent No. 4)called 

for names from Employment Exchange bit as the names were 
by 

not sponsored Lthe  Eiiployment ExChange,applications were 

invited by public notice and petitioner pursuant to such 

public notice,su}iiiitted his application.In order dated 

1-5-1991 (Annexure-2) , the petitioner was selected a 

Extra rpartnental Backer of Kasarda Sub post Office, r1he 

services of the applicant were teuninated in order dated 

28-4-1992 (Annexure-3) under Rule-6 of the P&T ED Agents 

(Corruct & Service )ailes,l964iithcut assigning any reason. 

jpp1icant challenged this order atAnnexure_3 in OA No. 

f 	 369/1992.In that case, Departhiental Authorities advanced 

a mmber of contention regarding the irregularity in 

the selection and taking into consideration the suJinissions 

made op the parties, this Tribunal directed that there shoikl 

be a fresh selection, in accordance with Rules, Applicant has 



-3- 

stated that in the fresh selection prccess, names were 

Called for from the Emplcment Exchange.petitioner 

sucnitted his application alongid.th  req.1isite dccuments 

RespOndent No.5 was also an app1jcantthe case of the 

applicant is that ReSpondent No.4 withait folling the 

norms and prccedures and withait giving preference to 

the applicant1  selected Respondent No. 5 as Ex. 	Departs.. 

nntal Packer of Kasarda Sub PoSt Office,In the context 

of the above facts,applicant has come up with the prayers  

referred to earlier. 

3. 	Resporidentiri their ccunter have stated that the 

applicant was previcusly appointed to the Post of Extra 

Departmental packer of Kasarda Sub post Office, But his 

appointment was held to be irregular by ReSpondents 2 

and 3 and instmctions were issued to ReSpondent No.4 

to Cancel the appointment and to make fresh selection 

y c±serving the usual prccedure.Accordingly, Respondent 

]1O.4trminated the services of the applicant and started 

fresh selection. zpplicarit ap1 roaChed this Tribunal in 

Original Applioation No. 369 of 1992 challenging the order 

of ternination of his set. vice. Tribunal in order dated 

28-2-1992 directed the Respondents to undertake fresh 

selection by calling for names from the Employment Exchange. 

¶the 1Xibunal further directed that the applicant shculd 

contie in that post till final selection is over. e 

Tribunal also made it Clear to the applicant that if he is 

not appointed after fresh selection, then be has to vacate 

the pos t in fa v o.i r of the se lec ted candid a •Ul tiinatel y, the 

applicant was not se1ected.eing aggrieved by his non- 
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C onsidera tion, the petitioner has cQne up in this Original 

pplicatiori. Resporxtents have stated that the application 

of the petitioner was taken into Consideration and it was 

found that the application of the petitioner which at 

AnnexUre_I/l was not prose ny filled in, even though  

instructions were issued that applications which are in-

canplete,in any respect, waild be liable to be rejected.It 

is further stated that Respondent No.5 belongs to Sc 

Ccmnunity and he has beenaIjudged to be more suitable and 

that is hai, Respondent NO,5 has been appointed.Respondents 

have stated that the selection of Respondent 1014o.5 has been 

done strictly in accordance with Rules and in vii of this, 

they have opposed the prayer of the applicant. 

	

4. 	In his rejoiixler, the petitioner has re-iterated 

his averments that in selecting Respondent NO, 5, Departnental 

Authorities have violated the Departriental norms and 

instructions. It.ts not necessary at this stage to note 

varicus averments made by the petitioner, in his rejoinder 

because these points have been raised by the learned cainsel 

for the petitiáer at the time of hearing of this petition 

and these submissions will be considered later on while 

discussing the rival submissions of the parties. 

.., 	5. 	Respondent No. 5 was issued with notice but he did 

not appear nor did he file any Ccunter. 

	

6, 	By way of interim relief,petitioner has prayed for 

a direction that he shaild be allowed to oc)ntinue.On the 

date of admission, on 9.11.1992, the prayer for interlim relief 

was disposed of with a direction that when order of appointneni 

is issued in favour of Respondent No, 5,1 t sh ai .ld be speci fica 

ily mentioned that his order of appointTent would be subject 
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to the result of this application. 

We hive he ard ir. G. C. Mish ra, loarned co..insel for the 

applicant and  iir. J. K. Nayak, 1 earned Addi tional S ta adi ng 

Counsel appearing for the Respondents and have also perused 

the records. 

The fi:st point urged by the petitioner is that 

he has secured more mark than Respondent No.5 in the 

matriculation examination. This contention is rejected 

because Respondents have pointed out in the counter and 

have also annexed the mark sheet of the applicant and 

Re sp onde n t No. 5 a t AnIIeXU res - 3, 3- A and 4 sh G/ i ng th a t 

applicant has got 1 2401  marks out of 1 700' whereas 

Respondent No.5 has got 0 279' marks out of '700'. 	such, 

it is clear that Respondent No.5 has got higher marks than 

the applicant. 

The next contention is that Departnental Authorities 

have not taken into consideration the fact that the 

applicant has worked for more than a year as ED Pker 

and his experience,has not been given weightage.Departnental 

instructions are clear that amongst the eligible candidates, 

selection will have to be made on the basis of higher 

peentage of mark dtained in the matriculation examination. 

Question of giving prefererre to the person who has 

gathered experience would arise only if two candidates are 

evenly balanced. There is no c.iestiori that person[ with 

lesser mark shaild be selected if he has sane experience 

This contention is also rejected. 

The third contention is that the selection has taken 

place without verification of documeL.ts.It has ocen pointed 
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oi t by the/Respondents that Re sp onci en t No. 5 was gi yen 

p rovis ional appoin tne nt pe riding regular selec ti on after 

termination of Service of the applicant and at the time 

of provisional appointhient of Respondent NO. 5,his documents 

have been earlier veirified. Moreover, even after Selection 

a cQditjon is put that the selection is subject to the 

satis factory verification of original documents. AS in this 

CaSe documents bf both the candidates have been verified, 

we find no merit in this contention of learned counsel for 

the petitioner. 

lftt next contention is that Respondent N, 5 does not 

have the personal IraTIe and therefore, he should not have 

been selected,Respondents have poin1d out in the letter at 

Annexure R/2,both the applicant and Respondent fl0.5 and four 

others who are Under consideration were asked to submit 

different documents and their incaiie criteria is not applicable 

to ED Packer.Ircane Certificate was also not called for fran 

any of them. AS Inccrne Certificate was riotcalled for from 

any of the Candiclates,riaturally, Respondent N0.5 did not 

submit any I nccme Certi±icate.His appoininerit, therefore, 

can not be challenged on this ground. 

The next poittt made is that 	 uncle namely 

shri Bandhu Mallik is working in Erancha Branch POSt Office 

which has account with Kasarda Sub Post Office and therefore, 

\ 	
I 

	Respondent N, 5 should not have been selected. It has been 

pointed out by the Respondents that according to the DG' s 

ins truc tions, appointiient of Candidates whose, ne,g relatives 

are serving in the same office has to be avoided. According 
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to the Respondent, un1e of Respondent No.5 is working 

in another office, and therefore, the cardidaire of 

Respondent No.5 cculd not have been held ineligible on 

that grcund.In this conrection it has to be noted that the 

Hofl' ble SuPrne Ci.rt held that appointaent to a more 

meritorious candidate can not be denied on the grcund 

that his near relatives is working in the Same office. 

In viei of this, this contention is also held to be witht 

a ny merit. 

In the rejoinder, the applicant has made certain 

averments challenging his tenniriation.He has stated that in 

the instruction to Respondent No.4 to terminate his service 

name was mentioned as Kedarnath Swains and not the name 

of the applicant spKSwainI uis point can not be considered 

by us at this stage because applicant has earlier challenged 

his termination in original Application NO. 369 of 1992 

addthis Tribunal had ordered for fresh selectiori.Therefore, 

the Same issue challenging his termination can not be raised 

by the applicant in this Original ApplieatiOn.It is further 

stated by the applicant in his rejoinder that the present 

Respondent N0.5 was also a candidate in the earlier selection 

but he was not qualified in the said selection.Respondents 

have specifically urged in OA iro. 369 of 1992 that the 

previous selection was not correcy done and therefore, this 

point does not merit any consideration. 

In vii of our discussions above, we find thatall the 

grounds urged by the applicant for quashing the appoiLltnent 

of Respondent NO.5 are without any merit 
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Before Closing this aspect, of the matter it has 

to be noted that Respondents have Correctly averred 

that the petitioner has not filled up his application 

Correctly - a xerc copy of the petitioners application 

is at Ari xure_R/l and it is seen thathe has not filled 

up the name of Village, post Office and the Pole 

Station. As the applicant has urged so many technicality 

for quashing the appoirinent of Respondent PIo.5 he sould 

have filled up his application ccnipletely in all respect 

Lea r ned C oi rise 1 for the pe ti ti one r has 1 as U y u rged 

that the applicant has worked as ED packer for more than 

one year and has gained experierye.In view of this, 

Departnental Respondents should be directed to consider 

him for any El) Posts suitable to his qualification. w have 

noted the fact thqt the applicant was originally selected 

by the Departnextal Authorities but that selection was 

cancelled because of irregularities canmitted in the 

prccess of selection,It is not the Case of the Respondents 

that for these irregul rities applicant is in any way 

responsible.In consideration of the aoove,while holdimg 

that the present Original Application is without any merit 

and is rejected,we direct the Respondents that in case i±re 

petitioner applies to any ED Posts, then his carxjidatjjr 

sho.ild be ccz1sjdered in accordarce with rules and his 

e 1 i gi bi 1 i ty. 

In the result, the Original Application is disposed 

of with the observations and directions me above. 1pots, 

It 	4Jv\Jirt1 t/ #)..n 
(G. RASIMHM) 	
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