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Original Application NO,518 of 1992,

Date of decision & August 19,1993,

Te KePadmanabhan eee , Applicant.
Versus
Union of India and others ... Respondents,
For the applicant ... M/s.,D.K.Misra,
M, ReMohanty=2,-
S.CesMohanty,

B.K,Nayak, 2advocates,

For the respondents 1 to 4 ,. Mr,ashok Mohanty,
Standing Counsel (Railways)

For the respondents 5 & 6 .. Mr.U.B,Mchapatra,
advocate: ,

C OR A Mg
THE HONOURABLE MR, K,P, ACHARYA, VICE-CHAIRMAN

A ND
THE HONOURABIE MR, H. RATENDRA PRAS2D, MEMBER (ADMN, )

‘JUDGMENT

Ko Po ACHARYA, V. C., In this application under section 19 of the
Aministrative Tribunals Act,1985, the applicant prays
that the list containing fke empanelment £or promotion
to the post of AEN(Group-B) vide Annexure-l should be
quashed and the respondents be directed to avard marks
on the viva-voce test, if not awardéd and prepare a fresh

list of empanelled candidates,

p A Shortly stated, the case of the applicant is that
he is continuing as Inspector of Works( Construction),
posted at Rayagada, An advertisement was published

Lialling for applications to fill up the post of AEN(Group B)
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in Civil Engineering Department of the South Eastern
Railway, Inspectorsof Works,Grade III having put in

5 years of regular service with Diploma in Civil
Engineering were eligible for taking the selection
test in the promotional post of AEN(Group B) and hence
the applicantt was one of the applicants and he took
the written examination held on 23,3,1991 and 24,3,1991,
Altogether there were five papers and according to the
applicant, he had done very well in all the papers

and having turned out successful in the written test
he was called tothe viva-voce test which was
conducted on 25,11,1991, Surprisingly, nc marks were
allotted tote applicant in the viva-voce test though
he had faired very well, In the list contained in
Annexure-l thename of the applicant not having found
place, this application has beenfiled with the

aforecsaid prayer.

3% In their counter, the respondents 1 to 4
maintaired that according to the Board's circular
letter No.E(GP)76/2/96 dated 3.6.1977, contained in
Annexure-R/1, in order to make one candidate qualify
himself for appearing in the viva-voce test, he/she
must secure the minimum marks of 60 per cent in each
of the papers in which he/she has appeared in the
written examination, Further case of the respondents
is that Shri T.K,Padmanabhan, the present applicant
could not secure 60 per cent of marks in paper III
and therefore, he was not eligible to be called to the

viga-voce test, By mistake, Shri Padmanabhan was called
. |
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to the viva-voce test and the mistake havingbeen detected
later his candidature for the viva-voce test was
rightly ignored, After ignoring the candidature of
Shri Padmanabhan the names of the successful candidates
were published vide Annexure-1l and since no illegality
has been committed, Annexure-l should not be gquashed- rather
it should be sustained,

Respondents 5 & 6 have filed separate counter
and their stand is praetically same as that of the

Respondents 1 to 4, It needs no repetition,

4, We have heard Mr,M.R,Mohanty-2,learned counsel
for the applicant, Mr,Ashok Mohanty, learned Standing
Counsel(Railways) and Mr.U.B«sMOhapatra, learned counsel
appearing for Respondents 5 & 6,
54 Admittedly, the applicant had appeared in the
written examination, Though according tothe applicant he
had done wery well in the written examination but from
the counter filed by Respondents 1 to 4 we find that the
applicant had not turned ocut successful in Paper III
and he has scored below 60 %, Nm?‘f;uestion arises as to
whether the BoOard's letter dated 3‘?:6.].977 would govern
the field or Board's letter No,E(GP)88/2/III dated 20,8,1991
read with Board's letter No,E(GP)83/2/11 dated 15,3,1989
would govern the field, 1In Clause (ii) of the said letter
it is mentioned as followsg
" The minimum gqualifying marks in the written test
for IDCE in the nom~-professional subjects should be
45 % as against 60% prescribed in Board's letter

No,E{(GP)76/2/96 dated 3.,6,1977, The minimum

qualifying marks of 60% for professional papers,
@will, however, continue as at present, ALSO no

m 7



minimum percentage of marks for the aggregate will be
required for qualifying in the written examination
for IDCE.
These instructions will apply to the selections
initiated after the issue of this letter and the
selections already in hand may be fimalised according
to the instructions presently in vogue except that
where the written test has not been held or the
answer sheets have not been evaluated or the result
of written test not declared, this may be done accor-
ding to the instructions contained therein,®

Admittedly, the written examination hasbeen held in March,
M Ch L8

1991, thmsaﬁcue much adfter the aforesaid circular of 1989 was

issued, Tﬂerefore, we have no iota of doubt in our mind

to hold that the aforesaid circular dated 15.,3.1989 would

governthe field , especially in the case of the applicant,

Therefore, according tothe circular of March,1989, the

minimum marks required in the non-professional subjects is

45 % and not 60%, Now, the question arises whether

Paper III cames within the category of non-professional

or professional, We are constrained to note that novhere it

is clarified whether Paper III is non-professional or

professionag AsS such we are not in a position to came to

an irresistible conclusion as to whether the applicant would

be held to be successful in Paper III if he has secured

less than 60 % of marks and 45% of marks or above,

Anothew doubt arises in our mind namely in Annexure-r/1

dealing with ' Scheme of Examination' and under the heading

'written examination® (S1.No, (1)) paper III is said to be

" General Financial and Establishment Rules and Procedures®,

We are not in a position to determine as to whether

Paper III = " General Financial and Establishment Rules and

L’Procedures" cameswithin the category of professional or
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non-professionaf subject., But we would go to this extent
of saying that had paper III been a professional subject
then against paper III it would bavebeen said*dd*, as
against Paper II(A) it is stated, 'Professionél subject!
and in respect of paper II(B)it has been stated 'do',
Against Paper III it hasbeen stated'General Financial

and Establishment Rules and Procedures', Therefore,

we are oOf prima facie opinion that paper III relates to
non-professional category as it relates to General
Financial and Establishment Rules and Procedures,

In case, paper III cames within the non-professional
category, then the applicant has qualified himself

in paper III as he has secured more than 45 %, the
applicant has not been erronecusly called tothe viva-voce
ané he ie entitled to be called to the viva-voce test
and after assessing his performaneemarks 'be awarded,

if not awarded, Therefore, we would direct the Chief
Personnel Officer, South Eastern R3ilway, 14, Strand Road,
Calcutta to reconsider the matter and pass a reasoned
order onthe following points;

i) Whether paper III comes within the category
of professional or non-professional ;

ii) if it comes within the category of non=
professional, whether the applicant has
soored marks more than 45 %; and

iii) if the applicant has scored marks above 45 %
in paper III, marks should be awarded to the
applicant in the viva-voce test, if not
awarded and the case & the applicant should be
considered afresh and marks shoudd he awarded

Oband then the Chic<f Personnel Officer should
'N/
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came to the conclusion whether the applicant
is eligiblé to be empanelled,
The Chief Personnel Officer, S.E.Railway will pass a reasoned
order onthe aforesaid points and pass final orders on the
prayer of the applicant to be empanelled for pranotion to the
post in question, Wehope and trust the above process would be
completed within 45 days fromthedate of receipt of a copy
of this judgment, 1In case, the findings of the Chief Personnel
Officer are in favour of the applicant, all service benefits
should be given to the applicant, In case the applicant is
aggrieved by any order passed by the Chief Personmel Officer
liberty is given tothe applicant to approach this Bench,
B Thus, this application is accordingly disposed of

leaving the partiespto bear their own costs,

-—-""""1' o Tlodt '1£;ﬁ?4¢//7<€igfgfz§3.

MEMBER ( ADMI NLSTRATIVE) VICE-CHAIRMAN

Central Administrative Tribunal,
Cuttack Bench, Cuttack,
August 19,1993/sarangi,




