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JUDGMENT

Ke P, ACHARYA, VeCe, In this application under section 19 of the

Administrative Tribunals Act, 1985, the applicant prays

toguash Annexure-3 by virtue of which the applicant has

been transferred from Bhubaneswar to Calcutta,

2 Shortly stated, the case of the applicant is

that he has been working as Welfare Of ficer,-

Central Social Welfare Board in the Office of the

State Social Welfare Advisory 3oard, Nayapalli, Bhubaneswar
The applicant was serving at Nagaland from 27.9.1988 to
29.,10,1990, The applicant vide Annexure-1 was transferred
on his own request to Orissa and he was stationed at

ghuls neswar, when he joined the post in question on
31.10.1990. Now, the applicant has been transferred to
Calcutta f or which he has a grievance., Hence, this

application has been filed with the aforesaid prayer.

3. In t heir counter, t he respondents mainta ned
that the transfer order is in public interest and in the
interest of administration, Therefore, the order of

transfer should be upheld and should hot be quashed,

4. I have heard Mr.B.S.Tripathy, learned counsel
_ for the applicant and Mr.Ashok Misra, learned Senior

Standing Counsel(Central) for the regp ondents.

Se Mr,B.S.Tripathy contended that the wife of the

applicant is serving as a Lecturer at Rajadhani College,
Bhubanesware Just because toO have the company‘ of the wife
and children the applicant had prayed to be transferred

urom Nagaland to Bhubaneswar which was allowed. Even
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though two years of stay in Orissa has not vet expired

the applicant has been transferred to Calcutta., This step
taken by the authorities would uproot the convenience and
other related matters of the family including the
educationof the children, Mr,Tripathy relied upon the
observations of Their Lordships in the case bf B.Varadha
Rao vrs. State of Karnataka and othersg, reported in

AIR 1986 SC 1955, The dictum laid down by Their Lordships
will be dealt at the appropriate stage. On the other

hand, Mr,Ashok Misra, learned Senior Standing Counsel

relied upon the observations of Their Lordships in t he
caée of Mré.Shilpi Bose and others vrs, State of Bihar

and others, reported im AIR 1991 SC 532 and obsergations
of ®heir Lordships in the case of Unionof India and’

others vrs, H.N.Kirtania and has contended that Court

should not interfere with the day to day orders of

~ transfer which would tell upon the Administration,

6. Nodoubt, in the case of Mrs, Shilpi Bose the
Supreme Court observed that court shouid nct invariably
interfere with the day tod ay administrative orders
including the transfer orders passed by the Government,
and if interferedw ith, §dministration will lead to chaos.
True it may be so, t%?g%: case of Mrs.Shilpi Bose and
others wﬁzé alloved by the Hon'ble Supreme Court because
the Hon'h&é Judges of the Patna High Court cancelled the
order of transfer passed bythe competent authority
transferring Mrs.Shilpi Bose and others to join their
respective husbands. Hence, Their Lordships were of the

view that the transfer on their own requastf to join

\?heir husbands was no way illegal and there fore, the
N
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judgment of the Patna High Court was quashed. 1Inthe
present case, the admitted position is that the husband
ald wife are stationed at Bhubaneswar, The circulars
issued by the Government and looking at the intention
with which the judgment of the Patna High Court was
quashed clearly establishes the inten tion of the
Government and the Hon'ble Supreme Court shat husband and

wife should be posted, as far as possible, inthe same

Hars
station, Ofcourse by :Bts“o&f I do not mean to say that
; 3 P
a Gowrnment servant has mspea.&re right of remaining »

in one station till his retirement tohave the company
of his wife, 3ut allowing the applicant to have the
company of his wife and children only for two years

after he had: lost their company for the last two years

being in Nagaland, would cause more handship tothe
applicant., So far as the observations of Their Lordships
in the case of Union of India and others vrs. H.N.Kirtania
(supra)is concerned, Their Lordships have categorically
held that unless there are strong pressing grounds to
quash the order of transfer, transfer order should not be
interfered., Certain transfer order cannot be guashed
mechanically and in usual course of business,Moreover,
each case is governed by its own facts and circumstances
and therefore, Their Lordships had given liberty to the
subordinate courts to use their discretion in fit cases
namely where there are ptrong and pressing grounds
el Nawifac ecders Conldbe Guaked -
to quash the order of transferA kI\Here in the present case

strong and pressing grounds are the applicant was posted

to a disturbed place for two years namely Nagaland. The
™
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appli€ant joined the post in question at Bhubaneswar in
October,1990.\ Before expiry of two years the applicant
has been transferred to Calcutta thereby depriving the
company of his wife and children, which would have
demoralising effect over the applicant, Therecfore, in the

case of-B.Varadha Rao(supra) Their Lordships were pleased

to observe as followss
" One cannot but deprecate that frequent,
unscheduled and unreasonable transfers can uproot
a family, cause irreparable harm to a Government
servant anddrive him to desperation, It disrupts
the educationof his children and leads to
numerous other complications and problems and
results in hardship and demoralisation, It therefore
folloss that the policy of transfer should be
reasonable and fair and should apply toe verybody
equally.But, at the same time, it cannot be
forgotten that so far as superior or more responsib-
le posts are concerned, continued posting at one
station or in one department of the Government is
not conduvice to good administration . It creates
vested interest anC therefore we find that even
from the Btitish times the general policy
hasbeen to restrict the period of posting for a .
definite period. We wish to add that the position of
Class III and Class IV employees stand on a
different footing. We trust that the Government will
keep these considerations in view while making
an order of transfer, "

Te I. have absolutely no iota of doubt in oﬁ;?mind
to hold that the circumstances laid down inparagraph 6 of
the judgment hawenot been taken into account sof ar as the
present case is concCerned, i% would repeat and say that
the applicant cannot claim a posting in the same station
as that ofAhis wife till his retirement but the Bovernment
should consider to post the applitant tothe same station
where his wife is serving for a reasonable period or

at least till expiry of the tenure as laid down in the
administrative instructions,However, in the present

Q;iase, the observations of Their Lordships in thecase of

-
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B.Varadha Rac%%? also the intention with which

the case of Mrs:Shilpi BOse and cthers was allowed applies
in full force tothe facts of the present case,

8. Lastly, Mr.Ashok Mishra relied upon a judgment

of the Central Administra ive Tribunal, Principal Bench,
New Delhi which formed subject matter of 0.A.2005 of

1991( S.X,Bajaj vrs. Union of India). Inthe said case,

the Hon'ble Judges laid down tertain guidelines in-
ordering transfer and held that the provisions contained
under section 20 of the Act not having been complied

with, the applicant should file a representation and

the matter should be disposed of, Relying on this judgment
Mr, Ashok Misra, #earned Senior Standing Counsel(Central)
contended that section 20 of the Act not having been

complied with, the case should be dismissed in limine,

9. In éeveral Caces inthe past the Division Bench
has clarified the word' ordinarily' relying on a
decision of the Supreme Court reported in AIR 1961 SC ‘
1346(Kailash Chandra vrs. Unionof India), Their Lordships
of the Supreme Court havebeen pleased to lay down that
the word' ordinarily' means in the larger majority of
cases but not ‘invariably'.

Discretion hasbeen wested with the Tribunal to
deal with each case according to its facts and
circumStances, Where emergent situation needs immediate
interference, the word' ordinarily' must be made use ofk
in favour of the applicant and impediment has to be
waived. In the instant case, since the petitioner'ﬁqu
Q:’relieved witﬁout a stay order having been obtained
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from the Court the applicant has to join in hisg new
place of posting and file a representation, It is not
known how long it will take to dispose of the
representation., But even if it is presumed that the
representation would be disposed of as early as possible
then by that time the porteds of the Court may be shut out
for the party aggrieved because he has already joined
the new place of posting. I am conscious that each case
is to be governed by its own facts and circumstances and
the word'ordinarily'should be made use of depending upon
the €acts and circumstances of the case(f(.umc;ubt, I am
bound by the views pronounded by t he Diviion Bench but
if the views are distinguishable, I am unable to accept
the contention of Mr.Ashok Misra that the case should
be dismicsed because of not a?ailaing the remedy
contained in Section 20 of the aAct.
10, Inview of the discussionsmade above, the transfer
order transferring the. applicant from Bhubaneswar to

Calcutta is hereby quashed,

X1, Thus, this application stands allowed leaving the

parties to bear their own costs.
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