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IN A333/92

IN 0h334/92

IN OA 336/92

v

IN THE CENTRAL ADMINISTRATIVE TR IBUNAL
CUTTACK BENCH CUTTACK

Original Applicatioanos.333/92,334/92 & 336/92
Dt %, Detiown: - 24.b QY.

B«.J. Henry Applicant(s)
Versus
Union of India & Others Respondent (s)
PAdinarayan &pplicant (s)
Versus
Union of India.and others Respondent (s
Trinath Penda Applicant (s)
Versus
Union of India & Others Respondent (s)

(FCR INSTRUCT IONS)

1. Whether it be referred to reporters or not ? MY

2. Whether it be circulated to all the Benches of the ND

Central Administrative Tribunals or not ?
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g ¢ CENTRAL ADMINISTRATIVE TR IBUNAL
CUTTACK BENCH CUTTACK
Original Application Nos333/99,334/92 & 336/92
Date of Decisions 2\ b a4,
IN 0.A.N0,.333/92 B.J. Henry Applicant
Versus
Union of India & Others Respondents
IN 0.A.N0.334/98 P.Adinarayan Applicant
Union of India & Othe‘;:. Respondents
IN 0.A,N0.336/92 Trinath Panda Appli;:ant
Versus
Union of India & Others Re spondents
IN ALL THE OAS For the applicant (s) M/s.Devanand Mishra
Deepak Mighra
A.Deo,B.S,Tripathy,
Advocates
For the respondents Mr. B.Pal,

Sr.Stand ing Counsel
(Rai lway Administration)
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THE HONOURABLE MR ,K.P, ACHARYA, VICE - CHAIRMAN

JUDGMENT ‘

m;K.P.AC}l&xRYA,VICE-C%mmNS Petitioners, in all the &bove three |

applications were railway employees serving under the

South Erstern Railway in different capacities. Allegationsg |
against the petitioners vgqmjothat they had joined the strike
and behaved in @ minner which was unbecoming on the part
of ke Government servants and thereby having misconducted
themselvesy for\which proceeding under Rule 14 (2) of the

Q/R:iilway Servants Disciplinary (Appeal) Rules 1968 was
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initiated against each of them along with many others and
ultimately the petitioners along with others were removed
from service resulting from the disciplinary proceedings in
which the regular enquiry was dispensed with on the basis
of the principles laid down by the Supreme Court in the
cases of Tulsiram Pate;- and 8atyabir - $ingh. The
petitioners aléng with others, who were similarly circumst-
anced had invoked the jurisdiction of the High Court of
Calcutta under Article 226 of the Constitution praying
before the High Court to quash the order of punishment:;
and ultimately the High Court of Calcutta disposed of

all the applications by directing the petitioners and
others to exhaust their remedies by filing an appedl
before the departmental authorities. The petitioners

along with others moved their @ppellate authority ang

px ik the appellate authority upheld the order of
punishment and thereafter the petitioners along with
others moved this Bench By filing applications under
Section 19 of the Administrative Tribupals Act, 1985.
The applications of the present petitioners formed
subject matter of Original Application Nos,.58/89,60/89
and 62/89 respectively which were disposed of on
27,7.1990 by this Bench, This Bench quashed the order
of punishment imposed on the petitioners in all the
three applications referred to ahove. The Bench observed
that since on the date of removal of the petitioners
from service till the date of judgment, which was about

ery{ine years, the petitioners did not admittedly perform
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any work in the Railways, the above mentioned period
be treated as'dies non'"a
Incidentally it ma3y be mentioned that the
Calcutta High Court, while passing @an interim order in
the cases of all these petitioners and others similarly
circumstanced directed that the petitioners cbe paid:
sume equivalent to their pay and other benefits in the
meantime and accordingly in obedience to the directions
given by the Calcutta High Court, the Railwa@y Administratior
" had paid certain amount of money during the period in
question ndt only to these three petitioners, but others
who were similarly circumstanced and ha@d invoked the
jurisdiction of the Calcutt@ High Court and had been
enjoying the fruits of the said interim orders.

2. After the judgments were passed in OA Nos,.58/89,

60/89 and 62/89 by this Bench holding that the period in
question should be treated as"dies non", the opposite
parties had issued notices to the petitioners, M/s.B.J.
Henry in O;A; 333/92 for recovery of Rs.33,183.98 and
P-Aéinarayan and Trinath Panda (petitioners in OA 334/92
Rse62,11.30 and  ugpeehrdy
and 336/92 respectively) for realising/s.62,193.1 lfrom
each of these two petitioners as phe period for which
payment was mdde have been ordered to be treated as |
‘"dies nong by this Bench., Hence the petitioners in all
the three applications have invoked the jurisidction of
this Behch praying to quash the order passea by the

competent authority for realisation of the above mentioned

nanwunt.
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3. In their counter the opposite parties maintain
that the opposite parties had no option in the matter to
exercise their discretion in favour of petitioners in
all the three cases as they were bound to carry out the
directions of this Bench passed in the aforeséid
applications and since the Bench had held the period
in question to be treated as'dies non", the amount drawn
by all the petitioners to the extent mentioned above has
to be realised from them, a@nd accordingly, the competent
duthority rightly issued notices to the petitioners
which should not be unsettled « rather it should be
sustained., In @ crux it is maintained that the case being
devoid of merit is liable to be dismissed.
4. In all the above mentioned three cases, we have
heard Mr.Deepak Mishrd, learned Counsel for the petitioners
and Mr.B.Pal, learned Senior Standing Counsel appearing
for the Railway Administration which were heard one
after the other. Since in all the abov: mentioned three
cases, common questionsof fact and law[?nvolved, it is
directed that this common judgment will govern all the
three cases mentioned above.
5. The agmitted facts are as follows 3

1) %.ue Bisciplinary proceeding: was initiated

against all the three petitioners and many
other railway employees for having

unauthorisedly absented themselves from duty: ‘

2) The petitioners along with many others who
had beex absented themselves unauthorisedly
from duty were punished% leh b
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3) The petitioners and those others who hag
been similarly cirgumstanced had moved the
Hon'ble Calcutta High Court to quash the
order of punishment and in the cases of
all the petitioners including the three
petitioners, now before us, had been
directed to file an appeal before their
dep@rtmental authorities and that the
dppellate authority sustained the order
of conviction and the quantum of penalty.

4) All the three present petitioners along
with thosesothers who had been similarly *
circumstanced had filed separate applica=- ‘
tions before this Bench to quash the order
of punishment imposed on them, and the
Bench, while disposing of the applications
of all the petitioners éwCepd ik [k
qudshed the order of punishment #xZAeni:
&h observation that their period of remaining
out of service should be treated as'dies non(,
wheredas a Bench constituted by differéent
Members, while disposing of the original
applications filed by the present petitioners
viz., M/s.B.J.Henry, P.Adinarayan and T,.Panda
(petitioners in OA No.58,60 and 62/89) hagd
held that the period in question in respect
of these three petitioners should be treated
as dies nond, and therefore, the above
ment ioned amount is sought to be realised
from the present petitioners in these three
applications.

6. It w@s submitted by Mr.Deep2k Mighra, learned
counsel for the petitioners that all the three petitioners
have since retired on superannuation and since all these
three petitioners have been similarly circumstanced like
their colleagues, who have been exonerated from the charges
and are not required to pay back a single copper out of the
money drawn by them ih pursuant to the direc{:.ions of the
Calcutta High Court, the present petitioners should not

be s-addled with this heavy financial burden which would
not only be discriminatory between these petitioners and

those others similarly circumstanced, but this order of

Mhe administrative authority for realising the said amount

~
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would be @ hard punishment over these three petitioners,
especially, keeping in view that theyhawe all retired on
superdnnuat ion and would sustain their livilihood on the
paltry amount of pension which they would draw. Hence it
wds further submitted by Mr.Mishra that the impugned order
containing realisation of the above mentioned amount from
each of these petitioners should be quashed, at least
from the point of view of principles of natural and -

to be
substantial justice/méated out to the present petitioners

should be kept in'par with
whe/vhose others similarly circumstanced in regard to
their punishment resulting from the disciplimary enquiry.

On the other hand it was submitted by Mr.B.RR1l, learned

Sr.Standing Counsel hat the administrative authority
had no option in the m3tter but to carryout the directions
of this Bench holding that the period in question in
respect of the present petitioners shduld be treated as

»dies non" and since the days or months for which they
have drawn their emoluments @re held to be non existent
in the cases of these three petitionerss they are,
therefore, not entitled to any emoluments and it was
further submitted by Mr.Pal that this Bench is not
sitting a@s an appellate authority over the Bench which
disposed of the above mentioned original applications
preferred by these three petitioners, and therefore,
this Bench is bound by the directions given by the
previous Behch while disposing of the saig original
applications, and therefore, it was ‘finally contended

Q;\y Mr.Pal that the impugned order is . legal, justified

-
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and hence those impugned orders should not be quashed -

rather they should be sustained.

7. We have given our anxious consideration to the

arguments agvanced at the Bar, At pdragraph 3 of the counter,
the opposite parties have quoted the order p@ssed by the

Calcutta High Court which runs thus 3

"....There wil be an interim order to the effect
that the petitioner is restrained from going to
railwdy office including the union office. The
respondents dre restrained from giving any further
effect to the impugned order which is Annexure-A
to the writ petition. The petitioner is further
restrained from joining his duties or going to
his place of work till the disposal of the rule.
The petitioner will be entitled to get such

equivalent to his pay and other benefits in the
meant ime",

From the above quoted order passed by the High
Court of Calcutta it is patently clear that learned Judge
wa@s conscious that the petitioners are being paid some
money without rendering any service. Therefore intention of
the learned judge w@s not to grant any pay for particular
days or months but if was by way of compensatory allowance
equivalent to their pay for sustainence of livelihood,
Therefore, in our considered view it could be very well
s@id that the petitioners have not been given any pay for
the days of their absence from duty, but it is by way of
compensation to sustain their livelihood.

8. Another striking feature which cannot go
un-noticed in all the three cases is that this order of
the High Court of Calcutta was not brought to the notice
of the Bench which disposed of the origindl applications
of these petitioners holding thé@t the period in question

qz?ould be treated as dies non. Had this order of Calcutta

-
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High Court been brought to the notice of the Bench by
either parties, we very much believe to ourselves that
the Bench might have taken a different view, especially
considering that employees similarly circumstanced have
not been mdde to face such harsh punishment. As has been
rightly contended by Mr.B.Fel that this Bench cannot sit
over the judgment of a Bench which had disposed of above
ment ioned briginal applications, similarly the Bench
while disposing of original applications of the present
petitioners cannot and could not have the powers to sit
over the order/judgment p3ssed by the Calcutta High Court.
Therefore, contradictory orders cannot rema@in on the
field passed by two different benches viz, C alcutta High
Court and Cuttack Bench of C.A.T. in respect of a matter,
particularly a8s to how the period in question has to be

tredated. Therefore, keeping in view the above mentioneg

facts, viz,, these three petitioners being discriminated
with other employees of the r@ailway administration, who
ha@d been similarly circumstanced and keeping in view the
fact that all these three petitioners have retired on
superannuatioh anyd would completely depend upon the paltry
amount of pension that has to be given to them by the
Government, and that the interim order passed by the
Calcutta High Court amounts to payment of certain money
by way of compensation, we do hereby quash the order
pa@ssed by the competent authority ordering realisat ion
of Rs.33,183.98 from Shri B.J.Henry, petitioner, in
%.A. No.333/94, Rs.62,111,.30 from Shri P.Adinarayan,

o
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petitioner in OA 334/92 and %.62,193.18 from

Shri T.Panda, petitioner in O 336/92 and I hold
that the petitioners are not liable to pay back
anything to the Railway Administration. Thus all
the applications stand allowed leaving the parties

to bear their own costs,

Q//I‘,‘/,—Q"’M

RN vm-cmmm
';_- Central Administrative Tribunal
‘ Cuttack Bench Cuttack

g efff, dated the 24.6.1994/B.K. Sahoo



