
ia TH 	 MILITRT IV4 TIu NAL  
CLJT 	Bh ;CUTj 

ICL 	 01 1992 

Date of decisioj :iiuust , 193 

hri urna Chandra Sahco ... Applicant 

Versus 

Union o f Lndia & thers 	
..0 	esjccde:s 

Whether it be referred to the reporters or not? 

4hether it be circulated to all the Benches of 

the Central bdminj5tratjve Tribunals ..r not? 

I 

OI -'-2R.AjJV.C# ) (AJ 	 VlC Ch.LUvAN 
(DSAiJ693 



S 

CEaTRL Z1I ITRTIVE rRI3UIA1j 

CUTTACk\ BE1H:CUTTACK 

ORIGIJAL APPLIzTIOi'J NO025 of 1992 

Date of decision;5th August,1993 

Shri urna Chandra Sahoo •.. Applicant 

ye r sus 

Union of India and others 	.,. Respondents 

For the Applicant 	: Mr.S.K.Dash,vocate 

For the espndents Mr.R.C.Rath,ditional 
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J U D G M E NT 

K..AOHARY, v-.c. The petitioner has since retired with effect 

from 31st Octojer, 192, while he was working as 

Enquiry beservation Clerk.petitioner's officiating 

a1laance not having been sanctioned in his favour, 

and the leave due to him not having been sanction, 

and the Competent authority having ordered to treat 

the absence as leave witho..it pay,this application 

has been filed with a prayer to direct the Opposite 

parties to pay the petitioner his officiatinç 

allance and to treat his absence from duty 

as regular Lave due to him and the ernolument to which 

the peioner is entitled during the lay period be 

paid to him 
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e have heard Mr. S.K.Dash learned counsel 

appearing for the petitioner and Mr.R.C.Rath.lerned 

ditio ral Standing Counsel (Railways) .Mr.Rath 

learned Standing Counsel on the basis of the averments 

finding place in the counter sulznitted that the 

officiating allowance has been sanctioned and it 

would be shortly paid. 

Akegards leave due to the petitioner and 

treating the p e r .- od of absence as leave witha.i t pay, 

Mr.Rath su1.tted that in no circumstancesthjs 

prayer of the petitioner shculd be allowed because 

the petitioner did not comply with the rules before 

he availed leave, and further more it is sukmitted 

by Mr. Rath learned Standing Counsel)  that this p art 

of the prayer of the ptitioner is grossly barred by 

limitation and this prayer should not be ra1led,. I. 
period of 

According to Mr. Rathabsence from duty,'hichwareate 

as leave without pay, pertains to the period from 

17.6.2.988 and this case was filed in the yeas 1992. 

Of course) there has been a delay. To substantiate 

ii contention,Mt .A)ash.learned Counsel appearing for 

the pe titioner relied upon a judgment of the lion 'ble 

Supreme Court reported in AIR 1987 SC 1353(State of 

Karnataka Vs. Kuppuswany Gownder) .Their iordships 

at paragraph 3 of the judgment have been pleased to 

observe as followss 

"Every day's delay must be explained" 
does not mean that a pedantic approach 
should be made. Why not every hour's 
delay,every second's delay? the doctrine 
must be applied in a rational common 
sense pragmatic manner." 

J'N 
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In another judgnent reported in AIR 1974 SC 130 

(Dilbagh Rai Jerry Vs. Union of India and others) 

Their iordships,at paragraph 25 were pleased to 

observe as follows: 

SSKR LSHNA IYR • J • '25 • The judgment just 
delivered has my full concurrence but 
I feel impelled to make a few observa-
tions not on the merits but on governmental 
disposition to litigation,the present case 
being symptomatic of a serious deficiency. 
In this country the Statd is the largest 
litigant to-day and the huge expenditure 
involved makes a big draft on the public 
exchequer.In the context of expanding 
dimensions of State activity,and responsi-
bility,is it unfair to expect finer sense 
and sensibility in its liticjation policy, 
the absence of which,in the present case, 
has led the Railwaye%allously and cantan-
kerously to resist an action by its own 
employee, a small man,by urging a mere 
technical plea wkh has been pursued right 
up to the summit court here and has been 
negatived in the judgment just prono unced. 
Instances of this type ar&2 legion as is 
evidenced by the fact that the Law Conmission 
of India in a recent report on amendments to 
the Civil lrocedur Code has suggested the 
deletion of S. 80,finding that wholesome 
provision hardly ever utilised by Government 
and has ::oL1e further to provide a special 
procedure for government litigation to 
highlight the need for an activist policy of 
just settlement of claims where the State 
is a party.It is not right for a welfare 
State like curs to be anusfaced,and while 
formulating the humanist project of legal 
aid to the poor,contest the claims of poor 
employees under it pleading limitation ad the 
like.That the tendency is chronic flows from 
certain observations I had made in a Irala 
High Court decision P.P.bubacker V. Union 
of India, AIR 1972 ier 103, 107 ;pari 5 which 
I may usefully excert here: 

°The State under our Constitution, 
undertakes economic activities in a vast and 
widening public sector and inevitably gets 
involved in disputes with private individuals. 
but it must be remembered that the State is 
no ordinary party trying to win a case against 
one of its own citizens by hook or by crook; 



4 

for, the State's in erst is to meet honest 
clairns,vindicate a substial defence and 
never to score a technical point or over-
reach a weaker party to avoid a just 
liability or secure an unfair advantage, 
simply because legal devices provide such 
an oportunity.The tate is a virtuous 
litigant and looks with unconcern on 
imora1 forensic successes so that i f on 
the merits the case is weak,government shows 
a willingness to settle the dispute regardless 
of prestige and other lesser motivations 
which move private parties to fight in court. 
The layut on litigation costs and executive 
time by the State and its agencies is so 
staggering these days becaust. of the large: 
amount of litigation in wL ch itis involved 
that a positive and wholesome policy of 
cutting back on the Volume of law suits by 
the twin methods of not being tempted into 
forensic sho.-downs where a reasonable 
adjustment is feasible and ever offering 
to extinguish a pending proceeding on just 
terms,giving the legal mentors of government 
some initiative and authority in this behalf. 
I am not indulging in any judicial homily 
but only echoing the dynamic national policy 
on State litigation evolved at a Conference 
of iaw Miiiiste s of India way back in 1957. 
This second appeal strikes me as an instance 
of disregard of that policy." 

4hiie considering the question of limitation, 

we cannot shut our eyes to the fact that the 

petit.oner is anemployee o a medium grade in the 

ailways. Being busy in his ofticial duties,he might 

not have foAnd time to take legal advice. In such 

circumstances,we do hereby condone the delay. 

Sin Mr. iath learned Standing counsel 

told us,on the, basis of. the. aveEments finding place 

in the counter,that officiating allowance has 

been sanctioned,contained in Annexure /l,we would 

nirect that payment be made to the petitiorr within 

three weeks from the date of receipt of a coW of 

the judgment,if not already paid. 

I 
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o. 	Lhe amount,if not already paid, be sent 
3 

in shape of a Bank draft to the --le- ve address 

which the petitioner, will cnmunjcate witbte 

concerned authority by Registered £ost.e think 

the i-eave.address of the petitioner will h1so be 

available in the o Ifice of the senior )ivisional 

ersonne1 Lfticer,Khurda Road. address of the 

petitioner shculd be collected and the amount,if 

not paid,be s ent in shape of a Bank draft by 

registered post to t te petitioner. 

7. 	•'s regards the period of leave treating t} 

absence of the petitiner as leave without pay 
take 

we feel inclined to/_a sympathetic view becae the 

petitionr has since retired and the period involved 

is not a large one and thet the petit4oner ;as 

declared to be 1-it by the ailway Medical Officer, 

contained in muexure 7 We would direct that in 

case leave is due to the petitioner for the period 

in question,then leave should be granted to him 

and full emoluments for the said period should 

be given to the petitioner,ii not already paid. 

This amount shold also be sent in the same bank 

draft in which the officiating allowance is being 

sent and t he amount abs uld also be paid to the 

ptitioner within three weeks from the date of 

receipt of a copy of the judgment. 
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Be.
Thus, the application is accordingiy disposed 

of leaving the parties to bear their owc costs. 

'k 	
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Central rdministr±t ive .Lr.Lbunai, 
uttack Bench, Cuttack/K.Mohanty/ 

&igust 5,1993. 
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