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ORDER 

BE R(, J UDICI 	- 

In this Oriina1 App1icatia,under sectic*i 19 

of the Ad-idnistrative Tribunals Act, 1935,the applicant has 

prayed to quash the order of removal from service at 

Arinexure-A/3 with a direction to Respondt No.3 to zinstate 

the applicant to service with all Consequential service 

benefits. 

2. 	 In brief, the facts of the case, as stated by 

the applicant, are that the applicant was a Branch Ptmater 

of Village Simulia in account with soro Sub Post Office in 

the District of Balasore.He Was put off from duty with effect 

from 24.12.16 by the Superinteent Of Post Offices.Thjs 

Was followed by a tmo of Charges iss.Ed by the applic 1t on 

20.11.1987 vide ArlrlexUre_Vl series. Briefly the charges of the 

applicant are that $ (1) that the applicant failed to effect 

deliry of 42 Registered Articles during the period from 

9.5.1%6 to 17.12.1986 and that he shozed in the 9.0. journal 

I

that the se registered articles to h ave been de live red; 

K 
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(2) that the applicant absented himself from duty 

unauthorisedly during working hours on 23.12.1986., (3) 

that the applicant COiwnitted irregularity in not 

entrusting two M.O of Rs. 30/.. each to the E.D.D.A. for 

delivery to the payees. The applicant denied the charges 

in his written statement of defence dated 27.11.1987.Hj 

case in substance was that it was the EDDwhowas mainly 

respiisible for the omissicri and corrrnission but he has been 

set scat free. The applicant further pleaded that the 

charges have been falsely levelled against him .Afl enquiry 

as held and the Inquiring Officer, tin his., re.ported dated 

23.10.1989 held that the charges are proved vide nnexure... 

2/2. On 30.10.1989, the enquiry report was supplied to the 

applicant and the applicant submitted his shcz!1 cause an 

15.11.1989.But the shcw cause fiLed by the applicant,was 

not taken into account and the Supe rinterident of post Offices, 

in its order dated 16. 3.1990 inosed the penalty of removal 

from service vide Annex ure-p/3 Applicant preferred an appeal 

oe fore the Respor1ent No.2 and the appeal was rejected on 

23. 1.1991 vide Annex ure...A/4, Being aggrieved by this order 

of ReSpondents 2 and 3,the applicant has filed this original 

applcaticn with the aforesaid prayer. 

3. 	 Counte r has been filed by the Respidents.In 
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the c ounte r, it has been stated that the applicant 

while working as Extra Departrrental Branch postmaster, 

Sjmuj.ja Branch post Office in account with Soro Sub 

Office in the District of Balas ore rece ived 42 Regd. 

letters during 9.5.1966 to 17.5 1986 for delivery at 

the said B. 0. The applicant-, neither e ffected delivery of 

ti-a articles himself nor entrusted the said articles to 

the delivery agent of the office for effecting delivery 

for a pretty long time till 17.12.19e6.Non-delivery of 

these Pegd.LetterS were detected by the-Sub Divisional 

Inspector of Posts,Soro Sub Division,The Regd.articles 

were also }pt in deposit without any remark in the 

custa5y of the applicant.purther applicant absented himself 

during working hours on 2 3.12.1966 without any intimation 

and prior approval from the competent authority for which 

the Branch Office Mail bag dated 23.12.1986 Containing 

letters for public and other dccuriEnts were returned bk. 

It is also subntitted that the applicant,wfiile working as 

such, received three mory orders on 16.12.1986 for Rs.310/- 

for effecting paynnt to the paEes.But the applicant me 

over only two money orders with cash is, 150/- to the 

delivery agent of the office for effecting paynent instead of 

entrusting all the three MOs with total cash of E,3l0/.. 

already availaie with him. The applicant further also 

detained one It out )f three Ms intenticnally with false 
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ran ark 'absent without entrusting the said MD to the 

delivery agent of the office•  For the above act of irre-

cularities,the applicant was kept under put of f duty with 

effect fro m 24 12. 1986 by the Supe rintende nt of Post 

Offices, Balasore Division,Resp.ent No 3. The whole case 

was examined thoroughly and it was decided to preed 

against the applicant under rule.4 of EDAs ccndxt and 

Service RuLes, 1964. Accordingly charge sheet was issued 

to the applicant vide SPOs Balasore Division !mo No.I-O 

(Sub1),dated 20.11.1987 which is at nneeur_,/1 i-,. 

app1icati0 The applicant denied the charges levelled 

again5t him vide his written application dated 27.11.1987 

There after, enquiry under rule-S was orde red by tM 

Appointing Inquiring Officer and Presenting Officer,The 

applicant was given all reasonaole cpportunitjes to defend 
his C8SE. He was also allcwed to take assistance Of another 

Gowrnent official to assist him during the enquiry. Afte r 

enquiry, the Inquiring Officer, in his report held all the 

chars levelled against the applicant pro'ved.Thereaftera 

c cpy of the said report was supplied to the applicant to 

prefer representation, if any on 17.11.1989.The discipljna 

aUthrity e"amined the enquiry report, representation filed 

by be applicant and all other relevant dcxurrents such as 

depositics of the witnesses etc. and order of removal from 
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service was is sd by the Supe rinte ntent of post Offices, 

vide its siemo dated 16. 3.1990 which has been filed as 

zj-inexure-A/3 to the applicati cti The applicant preferred an 

appeal on 2.5.1990 against the said order of removal, from 

service to the post Master cneral .sanlalpur,instead of 

making the aa to the Director of postal Services, SarrDalpur, 

who is the apprcp date appellate authority.The said appeal 

was returned to the applicant for re-submission after 

acdressing to proper appellate authority.Again the said 

appeal was received on 5.6.1990 and was foLwarded to the 

appellate authority on 27.6.1990.The appellate authority 

went th rough the case ye ry C are fully with re fe re nce to all 

the relevant records and found that all reasonable cppOrtunitia S 

we re extended to the pe titi one r and also the applicant h a 

exhausted all possible avens to sustain his points.It was 

ciserved by the Vpellate A\1thorityitiat the order of removal 

from service warded by the Disciplinary Authority to the 

applicant was prcportionate to the charges levelled against 

him 	and thus, re j ected the appeal vide order dated 23.1 • 1991 vide 

Jnexure-il4 to the counter It is submitted that in view of 

this,the applicant is not entitled to any re1f prayed for. 

7 	It is further stated that the applicant was supplied with a 

copy of the report of the Inquiring Officer with instriction 

to prefer repreSentation,if any, to the Disciplinary Authority, 

and the applicant submitted his representation on 15.11.1989 
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which was received by the Disciplinary Authority on 

17.11 • 1 9 9The app 1 ic ant, did not point out any 1 ac un . in 

the enquiry and also did not point out any thing to differ 

with the findings of the Inquiring Officer.Al1 the durtent5 

incluiing the report of the Inquiring Officer and the 

representation of the applicarit,were duly taken into account 

oe fore finalising the case of the applicant and the reaftc r, 

the applicant was not considered to be fit person for 

retention in service and was removed from service vine 

SF0' s Balas ore DiviEi On Memo NO.L-80(Sub-1) ,dated 16.3.1990. 

It is further stated by the Respondents that it is the duty 

of the applicant to receive the article and note in office 

3.0. j ournal and hand over to the Delive ry agent for effecting 

de live ry. Afte r de live ry, the signed rece ipts of the aId re ssee' 

are to be kept with the custy of the applicant a office 

record.3ut it has been established vine Annexure/2 ist para of 

page-17 that the Regd.articles i* qtsticn were not handed 

over to SW-4 delivery agent of the Branch Office for effecting 

delivery. The charges levelled against the applicant have been 

proved during the enquiry and the Inquiring Officer,has richt1y 

acted Upn basing on the facts and record and given full 

oportunity of hearigg to the applicant during the enquiry 

which wou]Jd be evident from the records. The Disciplinary 

Authority has also examined the case of the applicant very 



carefully taking all records into consideration and passed 

the order of removal from service which is quite justified 

as per the rules of the DepartnEnt, It is the refore, 

requested by the respondents that the original application 

has no rierit and is liable tcbe dismissed. 

We have heard Mr. P.V.Rerrdas,learned counsel for 

the applicant and Mr. Aswini Kurnar Mishra,learned Senior 

Standing Counsel for the Respondents1  

Learned counsel appEaring on behalf of the 

applicant, submitted that the Disciplinary Authority did 

not deal with the repreSenthtion of the applicant filed 

hef ore passing the iugned order at flnexure-3.In support 

of his c.:ntention he has referred the fo11oiing citations; 

(1) A.I.R. 1996 SC 1669 ( STATE BANK OF PATIAUA VRS. S.K. 

SHARMA): (2) A.I.R. 1997 SC 3317 (UNION OF INDIA VRS, G. 

GAYUTHA 	and (3) AIR 1992 Orissa page 261 (K,c,pLIA 

VRS. UNION OF INDIA AND LY2HER$). It has also been submitted 

by the learned c ounse 1 for the applicant that no case of 

misappropriation is proved as against the applicant On the 

basis of the evidence prcth.ed before the Inquiring Officer. 

6 • 	 On the Ct he r hand, le a med 36nior St. and ing. 

Coune1, 54iri Aswjnj Iurnar Mishra on behalf of the Req:cndents, 

submitted that the disciplinary authority has considered the 

representation filed by the applicant on 15.11.1989 and after 
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taking into consideration of the said representation, 

submitted by the appliCant,te disciplinary authority agreed 

with the findings of the Inquiring Officer and passed the 

jnugned order at AnrlexUre-A/3.He has also submitted that 

in the matters of Disciplinary proceedings, the Tribunal can 

not act as an JVpellate Authority and can riot weigh the 

E,>vi4enPaelaid by the parties before the Enauiring Officer and 

thereby can not substitute his own ccnclusion.He has further 

submitted that the Inquiring Officer,while enquiring in the 

matter, has given full opportunity of hearing to the applicant 

and at no stage of proceedLig, there has been any violation 

of principles of natural justice. 

we have given our thoughtful csideration to 

the cuitentions of rival parties and perused the whole records 

It is not in dispute that copy of the enquiry 

report was supplied to the applicant and the applicant submitted 

his representation for consideration by the Disci4iary 

Authority before passing the inpugned order at ?Pnexure_A/3. 

Annexure-/3,is the order of the Disciplinary 

Authority, i.e. superintendent of post Offices, 8alasore 

DivisiOn.In this order at page-i, it has been rrentioned as 

foil S ; - 

.,Reazl the follcwings;- 
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This office Femo No.L-80(sub-1)dated 
20.11.1987. 

ReDort of the 1.0., 1 ri E.K.Parida,dated 
23,10.1989. 

and the representation of Shri Pedmalochan 
Behera,BpM,$imulia (under put of £ duty) dated 
15. il.l989,. 

At page-2 of the said report,the fo11oing has also been 

ffntj ed :- 

0fl receipt of the report of the 10, a Cy of the 
enquiry report was supplied to Shri Behera vide 
this office letter No.L-80(suo..1) dated 30.10.1989. 
Shri Behera was inforrred to submit his representation 
if any,within 15 days of receipt of the 1.0, report. 
Shri Behera submitted his representation on 
15.11.1939. 

I have gone through the report of the 1.0. 
representation of Shri Behera and other Connected 
docunEnts.The 1.0, has held the enquiry giving 
reasonable opportunity to both the parties,No 
procedural lacuna appears to have been left by the 
1.0. nor the 1.0. appears to have violated any 
natural justice. 

10. 	It would be evident from Nlnexure_il3, that 

the Disciplinary Authority has considered the explanation 

of the applicant and after due application of mind, irrpugned 

order at N1nexure_?f3,was passed. There fore,the impugned oer 

" 	at Pinexure-?/3 can not be held as bed in 1, and at no stretch 

of imagiriatith,it can be held that there has been any violation 

of principles of naturl justice in this case. 
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II. 	We have also given our though ful consideration to 

the cittions as referred by the learned counsel for the 

applicent.tooking to the facts and circumstances of this case, 

and in view of the fact that the disciplinary authority has 

considered the explanation submitted by the applicant,before 

passing the iiqugned order at Apnexure- 3, the citations as 

referred to above, are not applicable in the instant case. 

12. 	AS regards the second contention of the learned 

counsel for the applicant is for determination as to whether 

the Court or Tribunal can appreciate the evidence and may 

reach of its o.qn findings in a disciplinary prcxeeding. 

Juiicial review in the disciplinary or departmental enqui. ne s 

have been appreciated by the Hcn' ble SuprerreCourt from the 

very beginning in the year 1972.The H'ble Supreme Court 

in the case of t1ION OF INDIA VRS. SARDAR BAHADUR reported in 

(1972) 4 SCC 618 observed as fo11is;- 

'A disciplinary proceeding is not a criminal trial. 
The standard of proof required is that of 
preponderance of probability and not proof beyond 
reason able doubt. If the inte rence that Wand Kurnar 
was a person likely to have official dealings with 
the re sp onden t w as one which a re a on  a1 e pe rs cn 
would drag from the proved facts of the case,the 
High Court can not sit as a court of appeal over 
a decision based on it.ere there are some relevant 
mate dais which the authority has accepted and which 
materials may reasonably support the conclusion 
that the officer is guilty,it is not the function 
of the High Court exercising its jurisdiction under 
Article 226 to review the materials and to arrive 
at an independent finding on the materials.If the 
enquiry has been properly held the qstion of 

.equacy or reliability of evidence can not be 

canvassed before the High Court. 
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13. 	The Tribunal is not a Court of appeal.The pGler 

of ju.icial review of the High Court under Article 226 of the 

Constitution of India was taken aay by the power under Article 

32 3-A. The sane consistent view , as above,w aS taken by the 

H1' ble Apex Court in 3.C.Chaturvedi Vrs. thion of India 

re ported in (1995) 6 6CC 74)1 State of Tamiln adu yr s. T. V. 

Venugalan, reported in (1994) 6 SOC 302, thion of India Vrs. 

Upendra Singh reported in (1994)(4) SLR 626 (Sc), (1994) (1)sLR 

8 31(SC), Government of Tafflil Nu Vrs.ARajpafldian and  

(1995)1 6CC 216 ) 	(6CC para 4) s.C.Chaturvedi Vrs. Union of India 

14. 	On the basis of the above propositions of 1&i,if 

we consider the contentions of the learned counsel for the 

applicant, in the present case, then we cone to the ccnclusion 

that mis-conduct alleged against the applicant can not be said 

to be based on no evidence and this Tribunal can not app sec late 

the evidence prcduCed before the Inquiring Officer and can not 

substitute its cwn conclusion as this Tribunal is not the 

Appellate Authority for the applicant. Therefore, no interferere 

in the conclusion arrived by the Inquiring Officer is called for 

in the present cased Therefore, on the basis of the above all, 
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we are of the opinion that the contentions advanced by 

the learned counsel for the applicant has no force.The 

Disciplinary Authority,after ccz-isideririg the enquiry 

report and the representation of the applicant,has passed 

the penalty of removal of the applicant from service, The 

charge against the applicant is that he failed to effect 

the delivery of 42 registered articles during the pricd 

from 9.5.1986 to 17.5.1986 and that he shied in the EQ 

journal that these registered articles to have been delivered 

and the applicant absented himself from duty unauthorisedly 

during the working tours on 23.12.1986.The third charge 

aS againstthe applicant is that he had Committed irregularity 

in not entrusting two M)S of Rs. 10/- each to the EDDA for 

delivery to the payees stands proved. The refore,looking to 

the gravity of the charged proved, against the applicant, 

penalty of removal Can not be said to be diSprcportithate.. 

In B.C.Chaturvedi' S case (supra) ,the HOnt ble 8uprerrCourt 

makes it abundantly clear that where the punishrrnt imposed 

shks the conscience of the High Court or Tribunal, it can 

pprcpriatelg mould the re lie f (as pe  r K. Ramasw arrr Cr. 	C 

/ 	
Shri LP.Jeevan Reddy J.), The  view of the Hon'ble 

2 

	

	ourt,has been very consistent that the High Court or Tribunal 

exercising p3iers of judicIal review,can not interfere vlith 

the punishrrnt imposed by the DitCiplinery Authority and 

further held that though It conES to the conclusion th 
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pixiishrtnt is shockingly disporpOrtioflate. the proper course 

open for the Court or Tribunal w ould be to re inand the matte r 

to the Disciplinary or Appellate Authority. H'b1e ,ex Court 

in the case of Uniçq 9Ld yr PI1i r r4, reported in 

1989 Lab.IC 1338 and Ranoagwami Vrs. State of Tami1_N, 

reported in AIR 1989 SC 1137 held that the Suprerre Court 

is erizered to alter or interfere with the penalty while 

exercising jurisdiCtiOn under ArtiCle 136 and that the Tribunal 

had no pcier to substitute its own discretion for that of 

the AUthority • The H on' b le Sup re rre Court in the c a se of INDIAN 

OIL CORPORATION IRS, ASHOK KUMAR ARORA reported in AIR 

1997 :Sc 1030 has set this controversy at rest and held that 

High Court in such cases of departmental enquiries and the 

findings recorded the rein does not exercise the powe rs of 

appellate Court/authority .The juri1iCtiOfl of the Hiçti Court 

in such cases is very limited ,for instance,where it is found 

that the dortestiC enquiry is vitiated because of nonobservexte 

or principles of natural justice,denial of reasonable 

opportunity, findings are based on no evidence ,and/or the 

punishnent is totally disproportionate to the proved 

misconduct of an employee. 

15. 	
In the instant case,the prod misconduct of the 

employee dces not warrant any leniency in the matter and we 

therefore,hOld that the punishnent a.iarded in the irrpugned order 

does not warrant any interference by this Tribunal 
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16. We, therefore, hold that the applicant has 

failed to make out any case for interference by 	this 

Tribunal. Therefore, the Original application filed by 

the applicant, is dismissed but in the circumstances , with out 

any order as to cost, 

	

APAVSAO Ml~ 	 (S. K. AG W~) 
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