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Union of India dna others ... Cp.Parties 
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For OP No.4 

N/s Devanand Misra, 
Deepak Misra, 
P. .N.Naik, 

B .S .Tripathy, 
P • Pa nd a, 
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Mr. -shok Mohanty,Sr.t.Counsel. 

Mr. Ganeswar Rath,Advocate. 
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THE HONCURJBLE MR. K.P.iCHAR'A, VICE CHiIRMAN, 
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whether reporters of local papers may be allowed 
to see the judgment? Yes. 

To be referred to the reporters or not? 

'v'lhether His Lordship wish to see thef air c.py of the 
judgment ?Yes. 
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In this application under section 19 of the 

dnin:istratjve rribunals "ct,1985, the Petitioner prays to 

oush the order aessed by the Concerned authority transferring 

the Petitioner from Bhubaneswar to Berbil. 

2. 	 Shortly stated the case of the Petitioner is 

that before issuaneof- transfer order contained in tnnexure_2, 
Curn ccountant 

the etitienor had been working as Head ClerkLin the Office 

of the welfare Commissioner under the Ministry of Labour 

posted at Bhubaneswar. The Petitioner joined the Department 
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on 26th June, 1964 and he was posted at Cuttack and thereafter 

the Petitioner was posted at Bhubaneswar for sometime and was 

transferred to Barbil where in he worked from 24th February, 

1975 Vide Office order No.2/29/88 dated 14th May,1990 contained 

in Annexure-1, the Petitioner was transferred from the Office 

of the Assistant Welfare Commissioner at Barbil to Welfare 

Commissioner's Office at Bhubaneswar,soon thereafter, the 

petitioner joined at Bhubaneswar and after he worked for about 

one and half years at Bhubaneswar he has been again transferred 

to Barbil. According to the Petitioner,opposjte Party No.4 who 

had been transferred to Barbil in the pMce of the present 

petitioner vide order dated 14th May,1990 contained in Annexure1 

availed leave for a good bit of time and after working at 

Barbil for about 10 days he again availed leave till, he success-

fully managed to obtain the order of his ransfer,ontajned in 

Annexure-2, and in order to feedft his grudge against the 

Petitioner,he has also managed to get the petitioner transferred 

from Bhubaneswar to BarbiljIence this application has been filed 

with the aforesaid prayer. 

3. 	Op:osite Party Nos.l to 3 have filed counter to 

the stay matter and it was submitted that it may be treated 

as the counter to the main case.Opposjte Party No.4 Shri 6.N.Naik 
has filed an application praying to vacate the stay order passed 
by this Bench 	staying the transfer of the Petitioner 

hri Mhusudan Mishra which forrnea subject matter of 

Misc. Application No. 6 of 1992 and therein details have been 

stated regarding the circutances under which the Petitioner has 

been transferred, and also the validity of the order 

passea by the competent authority transferring Opposite 
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Party No,4(Shri .N.Najk) to Bhubaneswar and it was also 

submitted that the counter filed to the stay matter be treated 

as counter to the main application. 

I have hearé Mr. Deepak Misra learned Counsel 

appearing for the etitioner1  Mr. ishok Mohanty learned 

Senir Standing Counsel appearing for Opposite Party Nos.l 

to 3 and Mr. Ganeswar Rath learned Counsel ap- earing for 

Opposite Party No.4 and Petitioner in Misc. Case No.6 of 1992. 

5. 	 Before ldealwith the contentions put forward 

by the respective parties,it is worthwhile to note theiaw 
which 

relatirg to the Cases of transferas been settled by the 

Hcn'ble Supreme Court in the case of N/s Shilj Bose 

others Vs. Union of India and others reported in IR 1991 

SC 532. In the said judrnent, Their Lordships have laid down 

that an order of transfer can he interfered with by a court 

on the ground of rnela fide or violation of any statutory 

mandatory rules. Hence keeping inview the dictum laid 

down by Their Lordships , the contentions of the &earned 

counsel appearing for both parties has to be considered. 

The admjt.: ed case of the Parties before me is as follows; 

1) 	The Petitioner joined the Department on 26th 

June, 1964 and having worked at Cuttack for 

sometime he was transferred to Bhubaneswar 

and thereafter he was transferred to Barbjl 

with effect from 24th February,1975 

2) 	on 14th May,1990, the Petitioner was transferred 

from Barbil to Bhubaneswar vide office order 
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dated 14th May,1990, and Opposite Party No.4,Shri S.N. 

Naik was transferred from 8hubaneswar to Barbil to 
function in the post which was being held by the 

Petitioner Shri Misra. 

3. Vide order dated 30.1291991 contained in Annexure2, the 

petitioner has been transferred to Barbil and Opposite 

Party No.4 has been transferred from Barbi]. to Bhubaneswa 

	

4, 	
After receipt of the order of t ransfer, Opposite Party No, 

4 Shri Naik did not join at Barbil and remained on leave for a 

goodbit of time and had worked at Barbil only for ten days. 

	

7. 	Basing on these admitted facts,Mr. Deepak Misra learned 

counsel appearing for the Petithriër contended that Opposite Party 

No.4 moved from Pillar to Post and knoeJed at the doors of 

everybody concerned to get his transfer to Barbil cancelled and to 

be reposted at Bhubaneswar.opposite Party No.4 being a wry 

resourfu1 person could easily manage to be successful in getting 

his transfer order cancelled and also successfully managed to get 

the Petitioner Shri Misra transferred to Barbil which normally 

accrued to the benefit of Opposite Party No.4 in getting a posting 

at Bhubaneswar.Alj these facts taken together surely indicates that 

the higher authorities wanted to help Opposite Party No.4 and 

cause detriment to the interest of the Petitioner which surely 

amounts to mala fide. 

8. 	On the other hand, it was contended by Mr. Ashok Mohanty 

learned Standing Counsel that there is absolutely no malafide on th 

part of the concerned authorities and being convinced about the 

difficulties of O.P.No.4,the Higher authority directed transfer of 

OP No.4 from Barbil to Bhubarieswar and in his place,f or public 
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interest 
hthe Petitioner Shri Mjsr. has been transferred to Barbil 

which should be sustained and should not be quashed. 

9. 	 In add itior to t he above argument of Mshok 

Mhanty,:r. Ganeswar Rath contended that Opposite Party No.4 

did not join at Barbil because he had been transferred to a 

different establishment for which O000site Party No.4 had 

a grievance and therefore, he had agitatedhiE grievancex 

before the appropriate atiority that his transfer to a 

different estab1jshent caused detriment to his service 

proopect3ond therefore, his transfer to Barbil should be 

cancelled and ultimately the concerned authorities being 

satisfied about his grievance,his,(Opposite party No.4,) 

transfer to Barbil had beencance1ed. Since a very serious 

dispute was presented before me that Opposite Party No.4 

had been transferred to a different establishment,c'posite 

Party No.3 had been called upon to answer the following 

quest ions 

"(i) Whether Opposite Party No.4, Shri S.N.Na1k 
is required to join the same post which was 
being held by the Petitioner Shri Madhusudan 
Misra; 

(ii)whether the post at Badabil to which Shri 
Madhusudan Misra is being transferred is 
an equivalent post like that of the post 
to which Opposite Party No.4 has been 
transferred; 

(itL)whether the post to which Opposite ?aty No.4 
is being transferred and tnd the post to 
which Shri Madhusudan Misra s being tran.cfe 
rred belong to different cedrc: 
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(iv) whether the Director Genera1(Lour and Welfare) 
government of India(Opposite Party No.2) has 
passed any written orders directing transfer of 
Shri eN.Naik(oppo5j Party No.4) to a post at Bhubaneswar and if so an attested xerox coy Cf the order be filed into this court on the date 
of next hearing through the learned Standing 
Counsel Mr. Ashok Mohanty.". 

l0. 	In reply thereto, Shri .K.Sjrka,We1fare eommissjoner, 

Government of India filed a statenent in which it is stated 

that the post at i3arbil to which Shri Madhusudan Misra,petjtioner 
is being transferred is an equivalent post to which Respondent 

No.4 has been transferred.Though Shri Misra has been designated 
as HeadClerk..cum..Accoufltaflt and Shri .N.Naya)c, (Opposite Party 

No.4) has been designated as Head Clerk,both the posts carry the 

same time scale of pay.It is furtherstated by Shri Sirka that after 

publication of the Recruitment Rules,ehe Posts of Accountant, 

L Head Clerk-cumAccotant and Head Clerk have1 grouped together and 

they will carry the designation of Head Clerk_dum..Acctant 

Opposite Party No.4 on transfer,wjll have to join the post held by 

Shri. M.S.Misra and in paragraph 3, it is stated that both the 

posts belong to one cadre.Though atInitja1 stage of argument, 

Mr.Ganeswar Rath learned counsel, appearing for the Opposite Party 

No.4 had vehemently contended that both the posts belong to 

different cadre but after the statement was filed Mr. Rath very 

fairly conceded that at present both the posts namely at Bhubaneswax 

and Barbil belong to the same cadre. Hence the aforesaid contention 

of Mr. Rath at the initial stage,deserves no merit, 

11. 	Transfer is an incidOfltL of service and transfers Ase 
always made inppblic interest and in exigency of service .This case 

isa peculiar nature. In the impugned order of transfer,there is 

no mentionI of the fact that either the petitioner Shri Madhusudan 

\ Misra has been transferrea to Barbil in public interest or in 
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exigency of service. Nothing to the above effect has also been 

mentioned in the transfer of Opposite Party No.4, hri .N.Naik. 

Hence the impugned order of transfer does not say that the 

transferØ am in Public interest or in exigency of service.On 

the contrary, the transfer of Shri S.N.Naik(Opposite Party No.4) 

is on his own request and it has been passed as desired by 

the Director General. Cf course a particular Government servant 

has no right to clinch to a particular post where he has been 

posted. He is liable to be transferred at any point of time but 

that liability of transfer should be worked out in a just and 

equitable basis. In the present case one wld find that admittedly 

the Petitioner had been transferred to Barbil with effect 

from 24th February, 1975 and vide Annexure-1 dated 14th May, 

1990, the petitioner has been transferred from Barbil to 

Bhubaneswar. After working for one year and seven months at 

Bhubaneswar the petitioner has again been transferred to 

Barbil vide order dated 30th Decembei,1992 contained in 

Annexure-2. This sufficiently indicates that the petitioner is 

being pushed from one side to the other according tu the will 

and pleasure of the ccerned authority in order to accommodate 

Opposite Party No.4. The fact that Shri Naik(OP No.4) has w'ked 

only for ten days at Barbil after the transfer order contained in 

Annexure-1 dated 14th May,1991 was passed was not disputed before 

me.The transfer cf both the incurrents either in Public interest 

or in exigency of service is lacking in the present case and this 

is substantiated by the fact that Opposite Party No.4 after working 

for ten days made a representation to the Director General 
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Contajed in nnexure- G dated 27th June,1991 praying for his - 

posting at Bhubaneswar.Thjs invoked the sympathey of the 

1-director General and though the Petitioner had worked only for 

one and half years or a little more at Bhubaneswar,he was made 

tobe shuntedout to Barbjl ihich is admittedly a Hill track 

area,Of course transfer on own request is certainly permissible 

and therefore, Their Lcrdships in the case of Mrs.Silpi Bose 

and others(supra) set aside the order of the High Court holding 

that transfer of Mrs. hilpi Bose and others on-their own ruest 
was illegal 	. hon'ble u'reme Court observed otherwise laying 

down that transfer on own request is nothing illegal. I am certain-

ly bound by the observations of Their Lordships of Hon'ble upreme 

Court in the case of Mrs. Shilpi Bose and others but the distin-

guishing feature between the case of Mrs. Shilpi Bose and others 

and the present case is that Mrs.Shilpi Bose and others wanted 

to join their respective husbands at their placeof posting. 

Therefore, Their Lordships took a favourable view because uprooting 

the inconvenience of a family causing irreparable harm to a 

Government setvant and drive him to despetatjon could be avoided. 

But in the present case transfer of Shri .N.Najk on his own 

request is to allow Shri Natk to avoid his joining at Barbil for 

which Shri Naik has been making a strenuous effort to avoid po&ting 

in the s aid station.J.his request of Shri Naik for transfer to 

Barbjl is at the cost of the present petitioner whc had served at 

3arbil for long years and definitely longer than Shri Naik, 

Therefore, principles laid down by Their Lordships of Hon'bie 

Su;reme Court :'in the peculiar facts and circumstances of the case 

of Mrs. Shilpi Bose and others cannot come to the rescue of Shri 

.N.Najk,psite Party No.4, 

12. 	I am equaiiy bound by the law laid down by Their 

Lordships of HotYble Ju reme Court in the case of B.Varadha ao  Vs. 
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tate of Karnataka reported in AIR 1986 c 1955, Their Lordships 

were pleased to observe as follows: 

"One cannot but deprecate that frequent,unscheduled  
and unreasonaile transfers can uproot a family,cause 
irreprab1e harm to a Government servant and drive 
him to desperation,it disrupts the education of his 
children and leads numerous other complications and 
problems and results in hardshi; and demoralisatjo1. 
It therefore,fol1s that the policy of transfer 
should be reasonable and fair and should apply to 
everybody equally. But at the Same time it cannot be 
forgotten that SC far as superior or more responsible 
posts are concerned,continued posting at one station 
or in one department of the Government is not conduciv€ 
to good administrrtj .1t creates vested interest ar 
therefox',we 1rih that even frcch the aritjsh tirnes..thec 
eneralpoiicy hsbéenTtojrstrjct the period of 

posting for a definite period,we wish to add that 
the positionof Class-ill and Class IV employees stand 
on a different footin.(Emphasjs is mirxe).e trust 
that the Government will keep these consideraticns 
in view while making an order of transfer". 

13. 	In the present case one would find Lha the 	ha ben 

a frequent and unreasonable transfer of the present petitioner 

which would unnecessarily disrupt the education f his children 

and would cause great hardship and demoralisation,The cposite 

Parties have failed to successfully make out a case of transfer 

in public interest/exigency of service or on administrative grounds 

which ar moat important ingredient,Jr for sustaining an order of 

transfer,t the cost of repetition,I may say that the transfer 

of the Petitioner to Barbil within a span of one and half years f MU 

the date of posting of the Petitioner at Bhubaneswar is only to 

favour or accommodate Opposite Party No.4 and therefore,it would 

be unjust and improper to uphold the impugned order of transfer 

Con-Lamed in Annexure 2 dated 13th Deceirber,1991.It is therefore, 

cuashed.As regards, Misc. Application No.6 of 1992 filed by the 

Cposite Party No.4 to vacate the stay order is concernéd,no 

Lurther orders need be passed in 'view of the fact that the impugned 

orher of transfer contained in Annexure 2 stands quashed.The Misc. 

\ 
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Case is accing1y disposed of. since the impugned order of 

transfer stands quashed necessarily original application No.2 

of 1992 stands allowed leaving the parties to bear their own 

cc; s t s. 
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