IN THE CENTRAL ADMINISTRATIVE TRI3W &~
CUTTACK BENCH sCUTTXCK,

ORIGINAL APPLICATION NO, 175_ OF 1992,

Cutteck this the 5H, day of March, 1998,

SHRI HRUDAY2ANANDA RATH,

cee APPLICANT,
=Versus-
UNION OF INDIA & OTHERS, ces RESPONDENTS,

( FOR INSTRUCTIONS )

l. Whether it be referred to the reporters or not? s
2. Whether it be circulated to all the Benches of the
Central Administrative Tribunal or not? N o

\ﬁM wvg ) /Q\M 2NN
( sommg&m ( 8K Asmvmas‘)3
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CENTRAL ADMINISTRATIVE TRIBUNZAL
CUTT 2CK BENCH:CUTTACK,

ORIGINAL APPLICATION NO, 195 OF 1992,

Cuttack this the &4/, day of March,199%,
CORAMs

THE HONOURABLE MR, SOMVATH SOM, VICE-CHALRMaN
AD
THE HONOURASLE MR, S,K,AGARWAL, MEMBER(J UDICI aL)

eo e

Shxi Hrulayananda Rath, aged about 57 years,
Son of late Dr, E.Rath, At-Kanika Road,
(Near sun Clinic),pPe=-Tulsipur,Dist,Cuttack,

coce APPLICANT,
By legal Practiticner 3= Mr, A,K.Nanda, Mdvocate,
-Versus=
: Union of India represented through the
Gene ral Manager, South EasternRailw ay,
Garden Reach,Calcutta=-43,

2. Chief persmnel Officer(Engineering),
G rden Reach,Calcutta-43,

3, Chief perscnnel Officer(Gazetted),
Garden Reach,Calcutta-43,

4, Principal Chief Engineer{Constructien), ,
Garden Reach,Calcutta-43,

5 Joint Director,Establis}gnent(Gaz.Prom.),
Rallway Board, R8ilway Bhawan,New Delhi,

6, Chief Engineer (Construction),
South Eastern Railway,Cuttack,
At/po/pist,Cut tack,

7. District Engineer(Constructi on),
Headquarter, South Eastern Railway,
Cuttack,

8. T,T,Isac,District Engineer, (Construction),
Garden ReaCh,Calcutta-43, West Bengal,

es s RESPONDENSS,




s
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By legal Prxctitioner ;- M/s, B,Pal,O,N,Ghosh, Senior
Standing Counsel (R3ilways),

O R DE R

MR, S,K, AGARWAL, MEMBER(JUDICIAL) s

This is an applicatie, under section 19 of
the Administrative Tribunals act, 1985,

2, -In brief, the facts of this case, as stated
by the applicant, are that the gpplicant is a Diploma
Holder in Civil Engireering and was recruitted by the
Respondents to the Post of assistant Inspector of Works
( in short A.I.0,W.) in the year 1957 vide appointment
letter at mnexure-l, It is stated by the applicant,
that although the applicant was given Bppoimtment dns
Works cadre,but he was aCtually entrusted with the
executicn work in Bridge cadre, while serving so, the
applicant was promoted to the rank of Inspector and was
posted as Bridge Inspector (BR) vide order dated
3.10,1863 ,The applicant was, thereafter, transferred to
different construction projects of the Opposite Parties,
but his services,were practically retained for utilising
his services in 3ridge Works, The applicant made several
representations against the wrang counting his services
in works cadre but vide order dated 14,2,1991, respmdent

no2, , rejected the prayer of the spplicant on the ground
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that he was initially appointed as A,I.0.W. It igs further
subnitted that Respondent No,2 erroneously pramoted

Shri P.C.Chericn, T, T,Isac, S,K,Sarkar, 8,C, Roy and ‘
Sukumar Das,who were originally appointed in works cadre
but subsequently brought to Bridge Cadre and regularised
there with all benefits of promoticn, It is stated that
although, he started his career with the Opposite Parties
in Bridge cadre, his seniority has teen illegally ignored
by the Opposite pParties by giving false facts and
unsustainable reasns, On receipt of letter dat;ed
14,2,1991, the petiticner submitted a further representa-
tion giving the detailed statement of facts as to how

the Opposite Party No,3 erroneously overlooked hig

entitlements and seniority in Bridge cadre, On receipt

of swch representation, Respondent No, 4 imediately,
forwarded the came to the Respondent No,3 for examination
and thereafter, the Respondent No,5 recommended the applicant
case for seniority in Bridge Cadre to Respamdent No, 3

vide DO Letter No, E(G.P.)91/2/14,3ated 23,1,1991,But

Respondent No,3, in an arbitrary and illegal manne £,

%\_Q___& has not taken into consideration the case of the applicant

Ei'S\Q\S( to maintain and regularise the services of the applicant
in Bridge Cadre and to cive seniority and promotion with
effect from the d-tes his juniors i.,e. Op No.8 was

givem such benefits,
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3. Counter was filed by the Respondents,In the
Counter, the Respondents have denied the averments made

by the applicant, and stated that it is the administrative
discretion to utilise the services af the applicant

to a particular jes/post i.e, either in the Works section
Or Bridge wWorks, The applicant WaS utilised against a
temporary post created in connection with the Bridge
Review Works due to exigencies of service, It was stated
that the reply to the representation of the applicant,
has already been given en 14,2,1991.It is further

Stated that the applicant filed an application be aring

O, 2. No, 236/87 before this Tiibmal with the prayer

to give him proper position in the seniority list in the
Cadre of Inspector Of Works accepting his gervice in

the post or for glving weightage to his post in the cadre,
The said Original applicati No,286/37 was decided by
this Tribunal vide its judgment dated 15, 7, 82 dismissing
the Original application with the findings that the
applicatim has no merit, Subsequently, the applicant,
has filed this 0,A, before this Tribunal for the same
benefits on the ground that the staff of the Bridge
Cadre got their promotions earlier than the staff of the
Works cadre, Therefore, the applicant is also entitled to
such promotion, It is stated that once the gpplicant
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has accepted the senierity in the purported works Cadre
and in view of the judgment of this Tribunal in O. A No,
286/87, this Original Application, has no merit and ig
barred under the principle of ceanstructive res-judicata ,

It is further stated in the counter that persansg who

‘have been referred in para-4,6 of the application, they

were selected for the post of Bridge Inspector by the
Zonal Railway Autbority in response tothe circular of
the District Engineer, Headquarters' Office, s.E, Railway,
Cuttack, It is further averred that taking into account
the applicant's seniority in the works cadre,a combined
seniority list of Engineering Subordinates in Civil
Engineering Department for promotion to the post of
Assistant Engineer,Group B againgt 75%vacancies were
made in terms of the Railway Boards' letter No.E(@)/
88/2/46,dated 22.12,19%88 and at the end, itw as submitted
that since the applicant’s earlier application has been
dismissed by this Tribunal on merits and representation
of the applicant dated 22,10,%0 has been replied through
the Rallway Board and subsequent representation dated
25,5,91 has also been replied, therefore, this applicatien
is not maintainable looking to the facts and CcirCumgtances
of the case and as swch, the applicant is not entitled to
any relief sought for by himg
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4, we have‘ heard leamed Senior Standing Counsel

for the Railways Mr, B,Pal and perused the records,

6. Neither the applicant, nor his counsel was
present on the date of hearing,Counsel for the aspplicant,
was also not present on so many occcasions earlier also.
Therefore, the matter was heard and it was directed on
19,1, 1‘,990 that if the learned counsel for the applicant,
wants fo submit any written submission, he may submit the
same by 27,1,1998,But he did not do so,

7. Leavned Senior Standing Counsel appearing on
behalf of the Respondents has argued that the applicant
has already filed Original Application No,286/37
Praying for giving him proper position in the seniority
list in the cadre of Inspector of Works accepting his
service in the post and this Tribunal vide its judguvent
dated 15,7,1992 dismissed the sald original application
finding the gpplication without any merit and subsequent
&}' to that O, A, the applicant, has filed the present
el | Oricinal application claiming the same benefits on the
ground that staff of purported wBridgecCadee got their
promotion earlier than the staff of works Cadre and the
purported Permanent Way Cadre,Therefore, inview of the
judgment in OA N2,287/87 this application has no merit
and 4is barred by the principle of cmstructive res-

judicata as defined under section 11 of the Civil Pracedure

L e
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Cdole,

8, We have given out thoughful consideration
to the submissions of the learned Senior standing
Counsel appearing on behalf of the Respondents, The
prayer of the applicant in OA No 287/87 was to guash
the seniority list at Annexure.5 and to direet the
Respondent No,2 to place the petitiomer®s position
in the seniority list aoowe sShri v,S,N,Raju and Shri
P.L.V.Rao and below Shri Balaram Magumiar with all
congequential benefits .But the said 0. A No,287/87
was dismissed as there was no merit in the said Original
applicatio, Nov the same applicant, again filed the
present O, A No, 175/92 with the prayer to direct the
respondents to maintain and regularise his service in the
Bridge Caire and to give seniority and pramotionswith
effect from the dates his junior i.e. Opposite Party No,8
was given promotic, The representations filed by the
applicant on 22,10,9% anmd 25,5.1991 havwe already been
X | disposed of by the Respondents and the result of the
/‘*%%/Qﬁ/ repre sentations have also been communicated to the
' pPetitioner,
9, On the perusal of the counter and Annexure-4,
it appe xs that the applicant was initially appointed as
A,I,0.W. in the Works Cedre, The other staff,referred to

by the applicant, inhis Original Application,vere initially
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appointed in Bridge Cadre, The avenues of pramotion

of Bridge Cadre and Works Cadre are separate,Therefore,
accordingly, the staff of the Bridge Cadre got their
promotions earlier than that of the staff of the Works
Cadre, and permanent Way cadre, On perusal of Annexure-
R/1l, it also reveals that a combined seniority list of
Engineering Subordinate in Civil Engineering Department
for promotion to the pst of Assistant Egnirxeeﬁ, Group B
againgt 75% vacancies were made in terms of the |
Railway Board's letter No.E(GP)/88/2/46,dated 22,12,1988,
Itids‘not disputed that the applicant was:in thekworks,
Cadre, As O, A, No,287/87 filed by the applicant, had
already beén decided by this Tribunal, therefore, on the
basis of the similar facts and circumstances the present
O.A, is not maintainable in view of the principle of

constructive res-judicata,

10, We therefore, reject this Original application

leaving the parties to bear their awn costs,

A @J R% . ¢ ( S.K, 2CARNR) -1

"\
VICE-C MEMBER(JUDICI AL)

KNM/CM,



