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SOMNATH SOM, VICE-CHAIRMAN

These four Originel Applications have been
heard together., The petitioners claim parity with the pay scales
enjoyed by their counterpart employees in the National Airport
Authority and 21so claim benefit of career advancement
in accordence with the Ministry of Finance circular dated
13.9.1991. The petitions are similér. Identical counters
héva been filed by the respondents and the rejoinders filed by
the applicants in these four cases are also on the same lines.
Learned counsels of both sides have argued these matters |
jointly and one order will govern these four cases.For the
purpose of consideration of various submissions made by
learned counsels of both sides; facts of OA No,155/92 are
being referred to. Reference will, however, be made wherever .
necessory to the facts of other three cases.

5. Petitioner in OA No.155/92 joined Aviation Research
Centre, Charbatia, as Radio Mistry in Air Traffic Control

with effect from 1,7.1971.At that time, similar posts
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were there in DCCA/NAA and nature of duties of both the posts

was same and the scale of pay was ldentical at Rs,110=155/=,
In DGCA the pay scale of Radio Mistry wes revised with

effect from 1.,9.1982 and this was mede Rs,380-560/-. But no
such revision wes made in the pay scale of Radio Mistry

in Air Traffic Control (AIC) Wing of Aviation Research Centre,
Charbetia, With the Fourth Pay Commission recommendation

the péy of Radio Mistry of A.R.C., Charbatia, was revised fo
Rs,950=-1400/=, In D,G.C.A, the post of Radio Mistry was upgreded
and merged with Equipment Mechanic and the Ecuipment Mechanics
got revised pay under the Fourth Pay Commission recbmmendation
in the scale of Rs,1320-2040/- with effect from 1.1.1986,

The petitioner made several representations to the authorities
and the authorities at Charbatia made prolonged correspondence
with Cabinet Secretariat vide Annexures 1 to 9 in which the
claim of parity with the staff off DGCA/NAA was accepted and
recommended by the authorities at Chartetia, but no firal
decision was taken by the Cabinet Secretariat, l'he office

of Director General of Security, Cabinet Secretariat also
took up the issue of revision of pay sca2le in their letter
which is at Annexure-10., In this letter, which appeArs to be
an intre-dep@rtmental memo the revision of pay scale of ATC
staff et A,K,C,,Charbetia, on the pattern adopted for

similar posts in DGCA/NZA was recommended except in cases of
four posts where the pre-revised scales of the staff at
Charbatia were higher than the scales in NAA, But those posts

do not concern us in these @pplications. #s no orders were
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psSSgd in spite of long lapse of time, the applicaent has come
up in the present application praying for a direction

to the reSpondents to upgrade his post to that of lquipment

MeChanic with effect from 1.1.1986 and grant him the

benefit“of revised pay scale allowed to his counterpart in :
DGCA/NAA with effeCt from 1.9. 1982 in the scale of Rs, 380-560/-
and with effect from 1.,1,1986 in the scale of Rs.1320- 20&0/-
The\Second prayer of the petitioner is for grenting him
the benefit of career advencement in accordance witn the
Fmance Ministry s circuler dated 13.9.1991 at Annexure=-11.

3, The respondents in their counter have submitted
that as the preyer is for revision of pay scale from 1.9.1982
and 1.f;1986, the petition having been filed in 1992 1is
tarred by limitation u/s.21 of Administrative Tribunals Act,1985.
The respondents have admitted that in NAA the pay scale of
Radio Mistry wes revised to Rs,380=560/- with effect from
1.9.1982. The respondents have stated thst the nature of
duties performed by AIC Wing of A,R.C., Charbatia, is
different from the work of persons menning similar posts in
DGCA, a part of which has been designated as National
Airports Authority of India. They have stated that persons
working under NAA of Indie handle larger numbcr of aircraflts
of différent categories with different code signs whereas
personé in AIC Wing of A,R.C., Charbtetia, control limited
number of sircrafts,Thus, the nature of duties of the
two categories of staff, according to the respondents, is

different. The respondents have stated that 2 proposal
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for revising the pay scale of the staff of Air Traffic Eontrol
unit of Aviation Research Centre, Chorbatia, at a level
commensurate with their work is underhactive consideration

of Govemment of India, but no final decision has b:en taken,
On the cuestion of benefit of career advencement, the
respondents have taken the stand that the benefit of the
circular dated 13.9.1991 is applicable only to those persons
who are stagnating in one scale of pay and the scale ofpay

of ATIC staff of ARC, Charbatia, has been revised with effect
from 1.1.1986, However, the issue h2s been taken un with
Government of Indi@ and the proposal has been submitted in
respect of many categories of staff for giving them the
benefit of career advancement, But the‘prOposal is pending @nd
no final decision has yet been taken,lherefore, it h2s been
claimed that the application is premature. Ihe respondents
have further stated that the Lovernment are contemolating

‘a cadre review of the staff of Air Traffic Control Unit of
ARC, Charbtatia and after the review, final decision will be

taken and "there is likelihiod of nroviding some relief

to the staff those like the applicant", (emphasis supplied).

Un the above grounds, the respondents have opposed the

prayers of the applicant,

4, The applicent in his rejoinder has submitted
that the stand taken by the respondents that the Wational
Airports Authority of India is an autonomous body and the
staff working in similer post there are performing more
onerous duties as well as the stand of the respondents that

the petiticner is not entitled to the benefit of career
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advencement because his pay scale having been revised with

effect,from 1.1.1986 he is not facing stagnation are untenable .

. because the respondents themselves have in their letter

at Anmnexure-11 supported these claims of ‘the applicant.
Moreover, the petitioner having remained in the same post
for more then fifteen years, is entitled to have the benefit

of career advancement,

5, The petitioner in OA No.164/92 joined A.T.C.
of A,R.C., Charbatia, on 12.4,1971 as Radio Operator.At thet
time, the post of Radio Operator in Charbatia as well as
under D.G.C.A.}carried identical scale of pay of RS, 380=560/=
and the nature of duties was the same. In DGCA the scale
of pay of Radio Uperetor wes revised with effect from 1,3.1982
toRs, 425«700/=. Subsequently, with the coming of recommendation
of the Fourth Pay Commission, the Ragio Uperators in AR.C.,
Charbstis, got the revised scale of Rs.1320-2040/-
relétable to the earlier scale_of Rs. 380=560/~ whereas
in DGCA the post of Radio Operator was redesignated 23

Communication Assistant and the staff got replacement scale

of Rs,1400~2300/= relatable to their increased scale of

Rs. 425=700/-. The applicent has further steted that with

effect from 1.10.130 the scale of pay of Communication
Assistant was revised to Rs.1640-2900/~ in the circular

dated 4.11.1991 of N.A.A,, but the spplicent continued to
get.the scale of pay of Rs, 1320=~2040/- from 1.1.1986 and

this higher scale given to his counter-part with effect from
1.10.1990 was not ziven to hih. He made several representations

and his case along with the c2se of some othecr staff of

ATC Wing of ARC,Charbatia, was recommended by the local
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<. 8uthorities, but no final decision was taken., It is further

stated that in circular dated 13,9.1991 Finance Ministry

@llowed benefit of career advancement to certain categories

of Groups C and D employres, but this benefit was also not

given to him even though on his representations his case

wa s reéommended. In view of this, the petitioner has prayed for

a direction to the respondents to upgrade his post to that of
Communication Assistant with effect from 1.1.1986 and grant

him the benefit of revised pey scale allowed to his counterparts
in DGCA/NAAL with effect from 1.3.1982 in the scale of Rs,425-700/-,
with effect from 1.1.1986 in the scale of Rs.1400-2300/=- and with
effect from 1,10,90 scale of Rs.1640-2900/~, He has also claimed
benefit of career advancement as provided in the circular dated
13.9.1991.

6. In OA No,164 of 1932 the respondents in their counter
have opposed the prayers of the applicant on the same grounds
as in counter to VA No,155/92, As @ motter of fact, Lhe counter
is identical and holds out the same hope of there being some
likelihood of providing some relief to the applicant once
a finsl decision is taken as in the case of the petitioner in
OA 155/92.

7. The applicant in OA 164/92 has also filed a
rejoindesr which is identical to the one filed by the applicant
in OA  155/92 and it is not necessary to note the averments
made therein once again,

8. The applicant in OA No.16%/92 joined as Radio
lechnician in ATC cadre of sviation Research Centre, Charbatia,
with effect from 26.11.1976., At that time there were similar
posts under DGCA with the same responsitilities and bolh the

posts in the two organisations had identical scale of pay of



' R.380-560/-. In DOCA the scale of pay of Radio lechnician was «

revised with effect from 1.3,1982 to Rs, 425-700/~. Thereforeswith
with coming in of the Fourth Pay Commission recommendations, Radio
Technician‘in Charbatia who were getting Rs. 330=560/= got the
replacement scale of Rs.1320-2040/~ whereas the Radio lechnicians
under NAA who were getting the scale of Rs,425-700/- got the replacement
scale of Rs.1400-2300/-. It is also relevent to note thot with

effect from 1,3.1982 in NAA the post of Redio Technician was redesig=
nated as Techniual Assistant. The petitioner further states that

in N, A, A the Pechnlcal Assistants were given 2 higher scale of
RS.1640-2900/- with effect from 1.10.1990. The petitioner also submits
that he was not given the benefit of career advanc ement in accordancé
with the circular dated 13.9.1991. This was allowed to the Technical
Assistents of N.A.A. in circular dated 4.11.1991 (Annexure-12).

‘The petltloner filed several representations and they  were also
favourably recommended, but no final decision wes taken. In view of
‘this, the petltloner hes prayed for 8 direction to the respondents

. to upgrade his post to that of Technical Assistent with effect from

1 1 1986 and grant him the benefit of revised pay scale allowed to
his counterparts in DGCA/NAA with effect from 1,3,1982 in the

scale of Rs,425-700/=, with effect from 1.1. 1986 in the scale of

‘ Rs.1400-2300/- and with effect from 1.10.90 scale of Rs, 1640-2900/=.

He has also claimed the benefit of career advancement as provided in
the circular dated 13.9.1991.

9. In OB No,163 of 1992 the respondents in their counter
which is identical to the counters filed in OAs 155/92 end 164/92
have opposed the prayers of the applicant on the ground of limitation
and secondly on the ground that the nature of duties performed by
the staff in AIC Wing of ARG, Charbetia, and DGCA/NAA is dgifferent

and the staff in DCCA/NAA discharge more onerous responsibilities.
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They heve 2lso stated that the question of revision of pay
scale of the staff of AIC Wing has beel taken up withthe
Government of India, but no final decision hasbeen taken.
They have also mentioned about the cadré review and the
1ikelihood of providing some relief to the staff like the

mihoers applicantx when finah decision is taken in the matter.

10. The applicant in OA No.163/92 has filed @
rejoinder identical to those filed in other OAs and it is
not necessary to repeadt the averments mﬁde therein,

11; In OA No.162/92 the applicant was sppointed
as Aerodrome Cperator on 1.2,197 5.At that time, the scale of
pay of Aerodrome Operator in AIC Wing of ARC,Charbhatis,
~and in DCCA was identical and that was RS, 380560/~
In DGCA the paey scale of #erodrome Operator was revised to
Rs. 425=700/= with effect from 10301982, but the pay scale
of Aerodrome Uperatoré in AIC Wing of ARC, Charbatia was
not revised. Thus, with the coming into effect of Fourth
Pay Commission recommendation, Aerodrome Operators of ATC Wing
of ARC,Ch2rbatis, got replacement scele of Rs.1320-2040/-
whereas Aerodrome Operators in DGCA/NAA where the post was
upgraded and merged with the post of Aerodrome Assistaent
got the replacement scale of Rs,14@0~2300/=. Hgain with
effect from 1,10,1990 vide order at Annexure-12 the scale
of pay of Aerodrome Assistant was revigsed to RS, 1640=2900/ =
but the Aerodrome Operators of AIC Wing of ARC,Charbatia
continued to pet the scale of Rs.1320-2040/-,1t is 2180
stated that the benefit of career advancement allowed in
Ministry of ‘inence's circular dated 13.9.1991 was not
made applicable to the applicant. He made Several representatins

and his representations were forwarded with favounroble
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, recommendation, éizé;o final decision was teken. In view of this,

the petitioner has prayed for a direction to the respondents £ 6
upgrade his post to that of Aerodrome Assistant with effpct\f?om
1;1.1986 and grant him the benefit of revised pay scale 2llowed to
his couhterparts in DGCA/NAA with effect from 1.3.82 in the scale of
LRs.4254700/-, with effect from 1.1.1986 in the scale of Rs, 1400-2300
o and w1th effect from 1.10.90 scale of Rs, 1640—2900. He has also
- claimed benefit of career advencement as provided in the circular

Y.dated 13.9 1991.
w0 12. The respondents in their counter identical to what
have been filed in the other OAs, have opposed the prayers on the

' same grounds.
13, The rejoinder filed by the applicent in 04 No,162/92

is also §imilar to those filed by the @pplicants in other three
cases and therefore, it is not necessary to repea2t the avermehts
made in the rejoinder.

. 14, We have heard Shri C.M,K.,Murty, the learned counsel
for the petitioners and Shri Ashok Mohanty , the learned Senior
Standing Counsel appearing for the respond:«nts, and have 2lso perused
the records.

15, The claims of the petitioners in these four

petitions fall in two parts. The first prayer is with regard to

revision of pay scale at par with their counterparts in DCCA/NAA
and the second prayer is regarding giving them the benefit of

career advencement. These two prayers are taken up
separately.

16, Their first prayer relating to revision

ggﬁo of pay Scale is ased on the accepted principle of
learned
equal pay for equdl work, It has been submitted by the/counsel
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for the petitioners that the work and responsibilities of
the petitioners who are working in AICWing of ARC, Charbatis,
are the same @s their counterparts working in LGCA  and later
on, under NAAIL, It is submitted that originally the scales
of pay of different categoriés of staff of AIC Wing of

ARC, Charbatia and DGCA were the same. But subsecuently the
pay scales of staff working in DGCA/NAAL were revised with
off ect from 1.3.1982. As no such revision was made for the
staff in ATC Wing of ARC,Charbatia, the difference was carried
on and accentuated with the coming in Fourth Pay Commission
recommendation,The respondents, on the other hand, have
cleimed that the staff working in DGCA/NAAL perform more
onerous duties énd responsibilities and their pay cannot be
compared with the corresnonding staff in »1C wing of ARC,
Chorbatia.Tnis appea rs to us to be the crux of the present
controversy, The respondents have stated thot ATC staff in
ARC, Cherbatia, handle 1imited number of departmental aircrafts
whereas the staff working under NAAI handle larger number

of aircrafts with different code signs and on this ground,
they heve averred that the work and responsihbilities cannot
be taken to be the same. From the enclosures & file~d 2long
with the O,As, we, however, note that the depa rtmental

authoritics at Charkatia x have all along taken the stend
that the scaie of pay of AIC Staff in ARC,Chartatia, should
be the same as the corresponding staff in DGCA/NAAL, In the

letter 2t Annexure=1 ARC Headcuarters have written to
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Deputy Dircctor (Administretion), ARC, Charbatia, that

the Aeronsuticel x communication and Aerodrome Operational

~ staff can be paid the same OTA as has been 2llowed by

the Ministry of Civil Aviation in their letter deted 19.7 .65.
In the letter dated 6.10.1988 from headquarters of ARC to
National Airports Authority of Indis, it has been mentioned
in paragreph two bhat the pay and allowances of the staff

of ATC Wing are based on patterpof ATC Unit in DGCA (now NAAI),
In this letter NAAI wes moved to furnish to the Cabinet

Secretariat the pre-revised and revised pay scales of

similar/corresponding posts in the NAAI, Again in letter
dated 1.11.1989 from the office of Director General of
Security, in paregreph 2, the following observetion has

been made:

"The ATC unit in ARCDirectorete has
been Set up on the patterncft the ATCunit in the
DGCA(now NAAI) and the pey and allowances of
ATC staff are regulated on the analogy of AIC
Unit in NAAI,"

In this letter, the question of revision of pay scales of
Radio Mistry, Radio Operetor, Radio Technician and Aerodrome
Operatof Gr.I, i.,e., the scales of pey of the applicants in
these four cases,was sought to be taken up on receipt of the
detaiiéd qualifications and duties prescribed for these
posts in NAAI.\ Anmnexure-10 is @ letter de2ling with revision’
of pay scales of the posts in ATC unit of ARC, This is @

memo dated 26.6.1991 sent by Deputy Director (A), Directorete
Generel of Security, Cabinet Secretarisat, to Director(SR),

ARC Directorate., It is 'thus @n intra=departmental memo,
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Paragraphs 4 and 5 of this letter throw considereble light
on the present controversy leading to the difference in
pay scales of the applicants and the corresponding staff in
Netionel Airports Authority of India, and these two paregrophs

are quoted below in fulls

"4, The pay scale of 5 posts,i.e, 1)Aerodrome
0§erator Gr.I, 2) Redio Technician, 3) Radio Operator
4) Radio Mistry, 5) Trerfic Hand were revised in
NAAL with effect from 1,3.82 and 1.9.82 (in respect
of Radio Mistry) and therefore, were higher in NAAI
during 3rd Pay Commission and accordingly they were
given the normal replacement scale during 4th Pay
Commissiocn.The post of Radio Mistry was redesignated
as Equipment Mechanic in NAAI w,e.f 11,3.74 and
consecuently the pay scale was revised from 260«400
to Rs,380-560/=~ w.e.f 1.9.82.The ARC Dte could not
take up the revision of pay scale of its ATC staff at
par with their counterparts in NAAI w,e.f 1.3.82
and 1,9.82 as ARC Dte was not aware of such upward
revision of scale in NAAI at appropriate time during
3rd Pay Commission,

5 The pay structure of AIC posts in ARCDte
is based on the NAAI scales., It is, therefore,
considered anproprigte to fall in the line with
NAAI's pay scales.Had the merger of various AICposts
as vas done in NAAIL,been implemented in ARC Dte
Weef 1.3.82 2and 1.9.82 most of the personnel would
have EOt the benefits at par with their counterparts
in NAAI, Since the merger could not be effected in
ARC Dte due to non-~availability of inform2tion
a bigger nercentape of AIC staff, i,e. 1)MNerodrome
Opera tor Gr.I 2) Radio Technican, 3)Radio Operator,
4) Radio Mistry, 5) Traffic Hand have been denied
of benefits as available to their counterparts in
NAAI, The revision of pay scales that we propose to
do in respect of ATCposts in ARC Dte on the similar
lines done in NAAL has been given in Annexure-"A", 4

The above letter at Annexure-10 is a proposal from A.&,C, Head=
quarters to Cabinet oecretariat for brivnging the pay scales of
the posts in AIC Unit of ARC, Chartatia, including the posts

. held by these four applicants, at par with the similar posts in
National Airports Authority of India, But,apparently, no

decision h&s been taken on this proposal dated 26.6.1991. The
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respondents have stated in their counter that the proposal
is pending for consideration by Government of India and no
final decision has yet been teken and therefore, the application
is premsture. The respondents have also stated that the Department
hes taken up the question of revision of scale of pay of ATC
staff of ARC and @1so the cadre review and after final decision
is taken, there.is likelihood of providing some relief to. the
staff like the applican&sin these cases,

17. The applicants have statea that the matter

is pending for long and in spite of their representations,
no final decision is being taken and that is how they have
approached the Tribunal.

18, The respondents have taken a preliwminary

point that the applicants want parity with the staff of

DGCA/NAAT with effect from 1,9.1982 in OA No.l55/92 and from
11.3.1982 in the other three applications and they also want

the corresponding replacement scale from 1.1,1986 and again
the higher scale of pay allowed to their counterparts f rom
1.10.1990. It is stated by the respondents that the claim
for parity in pay scales from 1.3,1982 and 1.9.1982 is

barred under Section 21 of Administrative Tribunals Act , 1985,

Under the above Section, the Tribunal has no jurisdiction

to look into any grievance which nas arisen earlier than

three years immediately preceding the date of establishment

of the Tribunal., The Tribunal having been established with

effect from 1.11,1985, the claim for parity with effect from




1.3.1982 and 1,9.1982 is barred under Section 21 of the Act,

In this case the corresponding posts under DGCA/NAAT were
redesignated as referred to earlier with eirect from 1.9.1982 and
1.3.1982,The departmental authorities have mentioned that they
have not been able to take up the question of corresponuing
change in the designation and giving of higner pay scale as
redesignation and change in the scale of pay of staff of
DGCA/NAAI was not known to them. This also became known to the

applicants only after coming into force of the recommendation

of the Fourth Pay Commission from 1.1.1986 when by introduction

of the replacement scales of the Fourth Pay Comwmission difference

in scales of pay got aCCGNtQated. The applicants had no means
of knowing that the designation and scales of pay of their
counterparts in DGCA/NAAI have been changed and upgraded with
effect from 1.9,1982 and 1.3.1982, In view of this, we hold
that this contention of the learned Senior Standing Gounsel
for the respondents is without any merit and this part of the
prayer of the applicants is not hit by Secticn 21 of the Administr=
ative Tribunals Act,l985.

19, The applicants have basec Lheir claim of
parity with the designation ano scale of pay of their counteye

parts in DGCA/NAAL on the principle of equal pay for egual
work, It has been submitted by the learned counsel for the

petitioners that even though the equal pay for equal work

is not a fundamental right, it is implicit in Articles 14,16

and 39 of the Constitution, Persons discharging the same duties
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and reSpon51bilities are entitled to be treated equally‘and
thus any discrimination in the matter of scale of pay glven to
them would be violative of Articles 14 and 16. The epplicants

have further stated that the work and. reSponSibilitieS discharged
by them are the same as their counterparts in DGCA/NAAT,

They have also stated that initially their designation and

scale of pay were the same as their counterparts in DCCA/NAAL

and this shows that they are discharging same duties and

4re5ponsibilities. The respondents have contested the above

submissions and have stated that the applicants working in
ATC Unit of ARG, Charbatia, are to perform limited duties of

controlling air traffic of limited number of departmental
aircrafts whereas persons manning the posts in the Directorate

General of Civil Aviation, a part of which has been designated

as Nationzl Airports Authority of India have to perform the
work of air traffic . control with different categories of
alrcrafts with different code signs and have to handle larger
volume of traffic. According to the respondents, the cduties

-performed by the persons working with DGCA/NAAI are more onerous
than what is performed by the staff of ATC Unit in ARG, Charbat ia.

It iis further stated that in any view of the matter,_the
Department has taken up the matter with Government of India

to grant the statf of ATC Unit of ARG, Charbatia, revised

 scale of pay commensurate with their work , and the proposal
SSXWN)‘ is under active consideration of Government of India. We have
considered the above submissions of the learned counsels of

both sides. There is no material before us as to the volume of

TN
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traffic handled by the ATC staff of ARC, Charbatis and what

is handled by similarly placed staff of DGCA/NAAT, But

prima facie this contention of the responderts does not

appear to be valid. This is because DGCA/MNAATI staff corresponding
to the applicants work in different civil airports under the
control of DGCA/NAAI. 1In all these airports volume of

traffic is not the same. Compared to airports at Celhi,

Calcutta and Bombay, the traffic is much less in Airports

like Bhubaneswar. But the air traffic staff of LCGLA/NAAL

in different Airports get same Scale of pay irrespective of
volume of traffic handled by them. In many of the Airports

like Bhubaneswar, the air traffic handled by them might be
less than what is handled by ATC staff in ARG, Charbatia,

But, as we have already noted, there is no material before
us on this aspect, From the above discussion, it 1s clear
that volume of traffic cannot be a relevant consideration
in a matter of deciding parity in designation and scale of
pay.

20. The next contention of the learned Senior
Standing Counsel for the respondents is that the scale of pay
given to the applicants who are employees of Government of
India cannot be compared with the scale of pay of similar
staff of NMAAI which is an autonomous organisation. 1t has been
urged that principle of equal pay for equal work would come
into play only in respect of employees doing similar type of
work and responsibilities uncer.the same employer. In support
of his contention, the learned Senicr Standino Gounsel relied

on the drcision of the Hon'ble Supreme Court in the case of
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Union Territory, Chandigarh vs. Krishan Bhandari, 1997(5)

[_SUpreme’202 where it was held that equal pay for equal work

is 2 facet of the princxple of equality ip the matter of

‘ }  employment ‘quarant eed under Articles 14 and 16 of the Constitution |
of India. This right to equality can only be claimed when there

| Efls discriminatlon by the State between two persons who are
.~ similarly situate, The said principle cannot be invoked in

¢.2cases where discrimination sought to be shown is between acts of

- two different authorities functioning as State under Article 12

of the Constitution, In this case, the applicant who was working

~as Sclence Supervisor in Union Territory of Chandigarh claimed

parity with the corresponding staff in Government of Punjab.

His application was allowed by the Chandigarh Bench of the

Tribunal, but on appeal to the Hon'ble Apex Court the claim

for equal pay for equal work was rejected on the grounds
mentioned above, The learned Senior Standing Counsel has

also relied on the decision of the Hon'ble Supreme Court in

the case of Harbaps.lal and others v. The State.of Himachal

Pradesh and others, Volume 10, Supreme Court Service Rulings 459,

where it was  laid down that for invoking the principle of
equal pay for equal work, discrimination complained of must

be within the same establishment owned by the same management.

A comparison cannot be made with counterparts in other

establishments with different management or even in establishments

in different geographical locations though owned by the same

masters In that case the applicants who claimed equal pay for

equal work were Carpenters, First and Second Grade, empléyed

:
i.

¥
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at the Wood Working Centre of Himachal Pradesh State
Héndicraft Corporation and they demanded payment in termé
paid to their COunterparts}in regular Government service
under:State of Himachal Pradesh., On the basis of the law
as laid‘down above, the contention was rejected. Krishan

Bhandari's case (supra) is clearly distinguishable from the

facts of this case, because there the person claiming equal
pay for equal work was working under Union Territory Administrat-
ion and was claiming parity with the pay scale of his
counterparts working in the State of Punjab, In the instant
case, both the organisations are in a way under Government

of India, The respondents have stated in their counter that

a part-of the functions of DGCA was separated and National
Airports Authority of India was created as an autonomous
organisation, The employees of Director General of Civil
Aviation are Government employees and as we have noted earlier,
at the initial stage the designation and scale of pay of}

the applicants and their counterparts in DGCA were the same,
As a matter 6f fact, it is on record before us that when

Aviation Research Centre at Charbatia was established,
designation and pay scale of Air Traffic Control staff were
fixed in line with similar staff in DQCA, a part of which
has now been reconstituted as National Airports Authority
of India, From the memo dated 26.6,1991 at Annexure-l0Q it
 appears that scales of pay recommended by the FourthpPay

Commission have been made applicable to the counterpart

staff of NAAIL with effect from 1.1.1986, the date from which
the recommendations were given effect to for Government of

India employees. Moreover, ARG Headquarters themselves have
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drawn up proposal for revised scales of pay for ATC staff
of ARC, Charbatia, basing on the scales of pay enjoyed by
the counterpart staff of DGCA/NAAI, In Harbans Lal's case(supra)

the applicants claiming partity were employees of a Corporation

under the Himachal Pradesh Government and they claimed

parity with the similar employees of Government of Himachal

Pradesh, The facts and circumstances of the present applications

are, therefore, clearly distinguishable from the facts and

circumstances of HarbaRs Lal's case (supra). Mofeover, the
respondents themselves having initiated proposal for revision

of scales of pay in line with the scales of pay enjoyed by

the counterpart staff in NAAI cannot be allowed to resile
from their earlier position on the ground that NAAIL is an

autonomous organisation, It is seen from letter dated 6.8.90

of ARC Headquarters addressed to Deputy Director, ARC, Charbatia,
which is at Annexure~7 of QA No.155/92 that ARC, Charbatia,

has been informed about the action taken on the pending
representations in the following words:

".....The case will be taken up on receipt

of information from NAAL only. Posts whose pay
" scales need to be revised in ARC along with

change of designation at par with their

counterparts in NAAI are as under:i=

i) Aerodrome Operator Gr.I
ii)Radio Technician,
iii)Radio Operator

iv) Radio Mistry .
v) Traffic Hand (no change of designation),

3. DD(A), NAAI, New Delhi has been last
reminded by us to furnish the required information
vide our letter No,ARC/Coord/103/87-2008(6),
dt.20.5.,90, copy of which was sent to you,

However, efforts to get the information on
personal level is also in progress,”
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« From the above also it is clear that ARC authorities

themselves were processing the case of change of designation

and revision of pay scale of these applicants at par with

their counterpart staff in NAAI, In view of this, the.contention
of the learned Senior Standing Counsel is rejected.

21. The next aspect is that for claiming parity

in pay scale on the principle of equal pay for equal work,
A.it is not enough to show that the work done and responsibilities
dischaggeq by the persons claiming parity are similar to the

work and responsibilities of those with whom parity is claimed.
Similar staff doing similar type of work in two organisations

under the same Government may have different educational and

other entry qualifications, This is also an aspect which has

to be kept in view, This aspect has been considered by the

Hon'ble Supreme Court in the case of Mew Ram Kanoiia vs. All

India Institute of Medical Sciences and others, Volume 10

Supreme Court Service Rulings 345, The petitioner in that
Case was a Hearing Therapist in All India Institute of Medical

~ Sciences where his post and services have been transferred from

a Project funded by Indian Council of Medical Research. He

claimed equal pay.under the above principle with certain other
staff of AIIMS like Senior Speech Pathologist, Senior Physiotherap,_
ist, Senior Occupational Therapist, Audiologist and Speech
Pathologist, etc. . At the time of hearing, the counsel

for the petitioner confined the petitioner's prayer for parity

wd\“ with Audioclogist, In thks case, the Hon'ble Supreme Court took
&‘S note of the essential qualifications for the post of Audiologist

and Hearing Therapist, and found substantial difference
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between the two, It was held that in cases where even the

'

duties and functions are of similar nature put the educational

‘qualification for the two posts is dlfferent and there is f

difference in measure of responsibilities, the equal pay for

equalAwork would not apply. Same view has been taken by the

Hon'ble Supreme Court in the case of State of Haryana and another

vs. Ram Chander and another, 1997(4) Supreme 592, where it
has been held that for application of principle of equal pay

for equal work and consequent claim of parity in pay scale,

. the claimants have to show that qualitatively and quantitatively

ihe work they do is of the same type and nature and even the

educational qualifications must be identical. In the instant
case, the applicants haye not ment ioned about the educational

or entry qualification for their posts. From the letter

dated 6.8.1990 at Annexure-7 it appears that AR. authorities
have called for information from DGCA/NAAT about qualification

and duties prescribed for similar posts under them. In the

proposal dated 26.6.1991 at Annexure-10 where ARG Headquarters

have recommended revision of scales of pay of ATC staff in

.. ARC, Charbatia, no reference has been made to the qualifications

for such‘pOSts for ATC Staff in ARC, Charbatia and for the
counterpart staff in DGCA and now NAAI, In the absence of

any‘pleéding with regard to qualifications of the two sets of
posts between which parity is claimed, it is not possible to

record a finding in this regard. There is also another aspect of

the matter to be considered, Parity in pay scales on the principle
of equal pay for equal work can be allowed only after a proper
job evaluation of the posts held by the claimants and the posts

with which parity is claimed. Nature of cuties and responsibilities
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and educatiqnal qualifications in both sets of posts would

have to be icentical for getting the same scales of pay on the
above principle., It is difficult for a Court or Tribunal to

do Such'job evaluation, In the case of Randhir Singh v,

Union of India, 1982 (3) SCR 298, the Hon'ble Supreme

Court have laid down as follows;

"It is true that equation
of posts and equation of pay are matters

primarily for the Executive Government
and expert bodies like the Pay Commission
and not for Cuurts,. "

In a subsequent case, State of U,P, and others v. U,P,Chaurasia

and others, Volume 10 Supreme Court Service Rulings . 403,
it was laid down by the Hon'ble Supreme Court that entitlement
to higher scale of pay on the principle of equal pay for equal

work does not just depend upon either the nature of work or

- volume of work. Primarily it requires among others, evaluation

- of duties and responsibilities of the respeétive posts, More often

functions of two posts may appear to be same or similar, but

there may be difference in degrees in the performance, The
quantity of work may be the same, but quality may be different.

that cannot be determined by relying upon averments in affidavits
of interested parties, The . equation of posts or equation of
pay must be left to the Executive Government, who are the best

Judge to evaluate the nature of duties and responsibilities of

post, In a later decision of the Hon'ble Supreme Court
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 in the case of Secretary, Finance Department and others ™

vs. West Benqgal Registration Service associati n and others,
AIR#1992 SC 1203,

/the following observations have been made on this aspect:

: “Courts must, however, realise that job evaluation
.is both a difficult and time consuming task which even
expert bodies having the assistance of staff with
requisite expertise have found difficult to undertake
sometimes on account of want of relevant data and
scales for evaluating performances of different groups
. of employees.This would call for a constant study of
the ¢xternal comparisons and internal relativities on
account of the changing nature of job requirements.
Several factors have to be kept in view while evolving
a pay structure and the horizontal and vertical
relativities have to be carefully balanced keeping in
mind the hierarchical arrangements, avenues four promotion,
£EC . ae
In view of this, it is clear that evaluation of the duties
and responsibilities of the posts of the applicants in ATC Unit
of ARC, Cﬁarbatia and the counterpart posts in DGCA/NAAIL has
to be done by the executive Government and the Tridbunal will be
ill-~equipped to cume to a finding on this aspect.At the same
time, it is to be noted that this matter is pending with the
respondents from 1991. Another Pay Commission have come in the
mearitime and have given tneir recommendations which have also
been accepted by the Government and in the process, the difference
in pay-scales must have been further accentuated as has happened
on the basis of the recommendations of the Fourth Pay Commission,
In consideration of the adove, the rec spondents are directed to
take a view on the pending question of change of designation and
revisicn of pay scales of these applicants within a period of
120 (one hundred and twenty) days from the date of receipt of
COopy of'this srder and to intimate the result to the applicants
within 30 (thirty) days thereafter. While so doing, the
respondents will take note of the observations made by us

in this order. The first prayer of the applicants is accordingly

disposed of.
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22. The second prayer of the applicants is based
on the circula; dated 13.9.1991 at Annexure-11 dealing with
career advancement of Groups C and D employees. The applicants
have claimed the benefit under this circular. The respondents
in their counter have stated that the pay scales of ATC staff
of ARC,‘Charbatia, including these four applicants have. been
revised from 1.1.1986 and therefore, the applicants are not
entitled to the benefit of this circular. In paragraph 2 of this
circular dated 13,9.,1991, it has Dbeen mentioned that the
Scheme introduced in this circular would be applicable to
(i) employees who are directly recruited to a Group'C!
ar to Group 'L’ post, (ii) employees whose pay on appointment
to such a post is fixed at the minimum of the scale, and

(iii) employees who have not been promoted on regular basis

even after one year on reaching the maximum of the scale of

such cost. 1In case of GroupsC and D employees who fulfil
the 5onditions‘mentioned ébove would be promoted in situ

to the next higher post. This circular came into force in the
context of the recommendation of the Fourth Pay Commission,
accepted by the Government, abolishing the selection grades
ih Groups C and D cadre. In the case of these applicants,

as their pay has been revised from 1.1.1986, the respondents:
have stated that they would not fulfil the requirement

of having reached the maximum of the pay scale, In any case,
if any of the applicants are entitled to the benefit of
céreer advancement and consequent insitu promotion to the

next higher scale in teIms of the circular dated 13.9.1991, the

respondents are directed to examine and give them the benefit
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under the circular within a period of 60 (sixty) days

from the date of receipt of copy ©f this order and intimate

the result to the applicahts within 30 (thirty) days thereafter,

This prayer is acco;dingly disposed of, '
i 23. In the result, therefore, these four

Applications are dis osed 0f in terms of the observation

and directions given in paragraphs 16 to 22 of this order,

NO Ccosts.
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