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JUD  

K.P.ACHYA,V.C. 	 Since the Petitioner is the same lady in 

both these applications and the cause of action for 

one cc e is interconnected with tht cuse of action 

reletino to other case and consequential benefit,wuld 

follow in Original Application No.148 of 1992 according 

to the result of Original Application No .149 of 1992, 

though both the cases was heard one after the other 

from the counsel for both siaes,we direct that this 

common judnent would overn both the cases. 

2. 	Husband of the Petitioner in both the case 

namely Shri Siropani Modi was an employee in the Postal 

Department initially appointed as a c1erk.d as such 

for about 11 years and suddenly the said Modi remained 

absent from duty on 7th February, 1983.A leave application 

was sent for grit of leave fr one monìth .After expiry 

of one month,Shri Mcdi neither resumed his duty nor 

sent any intimation either to the Post Master,Keonjhargarh 

Post Cffice or to the Superintendent of Post Offices, 

eonjhar.orrespfldeflce was made with Shri Modi informing 

him that he should resume duty forthwith failing which 

disciplinTry action will be taken against him.This 

communication was sent by registered post bearing letter 

There was no response. 
No.218 dated 21wt July,1988s& disciplinary proceedinc 

was initiated and ultimately it ended against Shri 
being 

Modi L an expart enqiiry and ultimately Shri Modi was 

ordered removal from service. The wife of Shri Mcdi 

i.e. the present petitioner made an application for 

grant of family pensiofl on the ground that her husband 

is not to be heard for more than seven years ad presumatia 
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1PS 	
and therefore 

should arise that he is deadLfanily pensin should be 
f. 

ranted in her favoir.This benefit was denied to the 

Petitioner as Shri MDdi had been removed from servjce 

In Original App1iiti n No•148 of 1992, 

the Petiti-ner prays for grant of fnily pension and 

gratuity etc. and in Original Application No.149 of 

1992, the petitioner prays to quash the exparte 

departhierital enqiiry. For the sake of convenience, 

we propose to deal first with Original Application No 

149 of 1992 because findings in Original Application 

No.149 of 1992 would Ldecide the fate. of the 

petitioner in Oricinal Application No.148 of 1992 and 

her prayer in the said case. -. 

Now coming to the meritof the case ,in 

iqinalAoplicatimn No.149 of 19920  The admitted position 

is that an exnartiV enquiry was conducted.Accordig to 

Mr. Aswini Kunar Misra, le :rned Senior Standing Counsel 

(Zentral) , the exparte enquiry was bound to be conducted 

keeping i-iview the craidelines indicated in Annexure R/22 

layinc down the procedure to be adopted while the 

delinquent was not to be foid.Notice was sent by 

Recistered post to the last place of residence of Shri 

Modi. All the Registered letters were returrd backw ith 

n endorsement 'addressee is not available at his native 

village since long timet At the cost of repetitim it may 

- be s aid that the first canmunication 	by Renistered 

letter No.218 dated 21.7.1983.Cf corse we cannot drive 
ourseli.es  to conclude that correct Procedure has not 

been followed.It has been followed according to the 

ouidelies laid down in Annexure R/22 .The fact rnains 

I that the Petitionar Shrj Nodi (husband of the petitj 
r) 
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is not to be heard of since 21.7.1983.Law is well 

settled that if a person is not to be heard for seven 

year ,then it is presimed that the person concerned 

is de d.This envisaged under section 198 of the 

Evidence Act. In this connection we feel tempted to 

refer to a judinent of the Hon'ble Sumreme eourt 

in the case of Ramrti Kuer Vs.Dwarika Prasad Sing 

and others re;orted in AIR 1967 Sc 1134.t page 

1140 Their Lordshis have been pleased to observe 

as follows: 

"As Rnruch had not been heard of more 
than seven years after he disappeared. 
from the village,he must be presumed 
to be dead and the plaintiffs-respondents 
would in the circznstances be entitled 
t the property of which he was the 
last mie-ho1der." 

here is a case wher Shri Modi was last heard on 7.2. 

1983 when he filed an ap'1ictin for grant of 1ea. 

According tothe case of the Opposite Parties,he did 

not join duty on expiry of one month's leave, and 

in addition to the above letter dated 217.1981 was 

returned back as unserved with a report that the 
his 

addressee is not available 4.Lnative villace since 

- a long tirne.These peculiar facts and circumstances 

of tbd case persuadus to ce to a conclusion that 

on the exoiry of seven years from 21.7.1983,it is 

presu.med that tH person concerned is dead.Law is 

equally well settled, and very fairly not dsputed 

at the Bar, that the onus lies on the person 

;ho says that the :rson is livi:D to prove that the 



person concerned is 	living, In thepre ent case neither 

parties contended that Shri Modi is still livirignor 

they have come up with any evidence to rove that the 
not 

said I'di idead, 1lr, A.swinj Kumar Misra Submitted 

that in case this presumption is attracted then on the 

exsiry of seven years it would be presumed that man 

is dead but the proceedinc havinc beendisoosed r)f in 

the year 1985 there cannot be any presumption that in 

the year 195,Shri ftdi was dead We are unable to 

accept this cOntention of Shri Misra learned cStanding 

Counsel (Central) because on expiry of the Period of 

sdven year,cr)ce the man is presumed to be dead it would 

have a retrospective ooerati-n and therefore it would 

date back retrospectively to the date from which he was 

not at all hesr1, At the cost of repetitionS we may say 

that Modj wae not heard after expiry of thirty days leave 

granted to him. Therefore, there is no other alternative 

left for this court but to presume that during the 

period when the enquiry proceeding was conducted exr)arty 

i.e • in the year 19e5,moai was dead and a oroceeding 

cannot be conducted against a deai man. Apart from the 

above, the circular issued in the year 1986 contained 

in Arinexure 8 undoubtedlyhU a prospective effect but 

keeping inview the law laid down in the case s.f D.S. 

Nakra Vs. Unin of India and cthers re srted s AI 

198C SC 130, on certain matters retrosective effect 

has to be c.ven esoecjai. y in reca -d to nensinnary 

matters,otherwise ther: would be a clear discrimination•  

Here is a case,wbere . find that the c -Lidelines issu3d 

ki 



in Annexure S should also be civen 	etrosr:ective 

fect forn the ends of jusUce,herefore, a'plyirc 

the cruldelines contained in Annexure 8 to the facts 

of the present case we would 	hold that the 

dapartrrentaj.,  proceeding was not mnt-.ai-jh1e at all. 

In the circun1staxces,staed acave and having come to 

a conclusion that the discpliriary proceeding was not 

maintai able, at the relevant time, the pinishnent 

order passed in the disciplinaryproeajng is hereby 

quashed and ftrther more wewauld observe that keeing 

inview the guidelines issd under Annexure 8,the 

petiti'-'ner is entitled to family pensin including GPF, 

Gratuity 	no lncer any impediment existf against 

the letitimer relating to the removal of the petiti ner's 

husband front service, taida: into Consideration the peri - d 

of service rendered by the husband of the petitioner)  

the petitioners oensnary benefits as indicated above 

be calculated and paid t -' the petitiorr Smt.Sukuinatj 

Modi within 90 days from the date of recei t of a copy 

of this judment  

1 

4. 	Thus, bbth the applications are accordingly 

disposed of leanr the parties to he:r their own ccst 
1\ 

111 .AcbcjrYa 
i..&. K.Ad 
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