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IN THE CENTRAL ADMINISTRATIVE TRIBWN AL
CUTTACK BENCHs CUTTZACK,

ORIGINAL APPLICATION NO, 127 OF 1992,

Cuttack this the 7,;9« day of April, 199,

GOURANGA CHARAN POI, soee APPLIC2ANT,
VERSUS,
UNION OF INDIA & OTHERS ..., RESPONDENTS,

( FOR INSTRUCTIONS )

1, whether it be referred to the reporters or not?

2., Whether it be circulated to all the Benches of the
Central Administrative Tribunal or _got?

£W (STEAGEE%: A ti'g

VICE-CHAI? MEMBER(JUDICT AL




CENTRAL ADMINISTRATIVE TRIBUNAL
CUI'TACK BENCH ;CUTT 2CK,

ORIGINAL APPLICATIONNO, 127 OF 1992,

Cuttack this the 4., day of April,19%,

COR A M=

IN THE MATTER OFs

I

THE HONOURABLE MR, SOMNATH SOM, VICE- CHAIRMaN,

&

THE HONOURABLE MR. S.K.ACARWAL, MEMBER(JUDICI AL)

(1)

(2)

(3)

(4

L N

GOURANGA CHARAN POI, aged about 40 years,
Son of late Laxmidhar Poi,Plot No,1122,
Kapilaprasad, Ekamra College Road, At/Pos
Bhubaneswar,Districts Puri,

eeee APPLICANT,

By legal Practitioner ;- M/s, A, Rath, A, C,Rath,
Mvoc ates,

Union of India répr.esented by its Secretary,
Ministry of Finance Department, Revenue,
New Delhi,

Collector,Central Excise and Customs,
Rajaswa vihar,POs Box,NoO, 166,
At/POsBhubaneswar, Dist gpuri,

additional Collector (P&E),
Central Excise & Customs, Rajaswa
Vihar,POsBox NoO, 166,

At/Po, Bhubaneswar,

Distspuri,

Deputy Collector(P&E),
Central Excise and Customs,
Rajaswa Vihar,Po, Box,No, 166,

‘At/PosBhubaneswar,Dist,puri,

eeess RESPONDENTS,




BY legal pPractitioner ;- Mr.,P.N, Mohapatra,
Xditional Standing Counsel,

0000000
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MR, S,K.AGARWAL, MEMBER(JUDICIAL) 3=

In this Original Application,under section 19
of the Administrative Tribunals 2act,1985, the applicant haS
prayed to quash the impugned orders passed {n Annexure s-2 &3

and to give any other relief to which the applicant is
entitled to,

2, In brief, the facts of this case, as stated by
the applicant, are that the spplicant, while working as
Lover Division Clerk, in Central Excise & Customs,Collectorate
Bhubaneswar, were chargesheeted under Rule-l14 of the
Central Civil Services (Classification Control and 2appeal)
Rules, 1965 vide M2morandum of charges dated 11/15.12,1987
by Respondent No, 4 who is the competent authority, The
;-_g)plicmt denied the charges but the disciplinary authority
W appointed an Inquiry Officer to inquire into the charges
levelled against him and the enquiry Officer,without giving
due opportunity to the applicant, submitted the enquiry

report holding, the applicant guilty of the charges.It is




submitted that the Additimnal Collector, Respondent No, 3
without giving an opportunity to the applicant to contest,
the @nquirgng) Officer passed the final order on 23,10,1989
on tiie basi; ‘of the said enquiry report and imposed

penalty of removal from service, It is further stated that
alongwith the final order dated 23,10,1939, Respondent No, 3
supplied a copy of the enquiry report which is at Annexure-2,
The applicant preferred an appeal against the order dated
23.,10,1989 and the aAppeilate Authority; Respondent No, 2

vide his order dated 28,2,1991 confirmed the order of the
disciplinary Authority vide anexure-3, It is submittéd

that the impugned orders are contrary to law as enunciated

by the Hon'ble Supreme Court in the case of Union of Indiga
Vrs. Mi. Ramzan reported in AIR 1991 SC 471 stipulating that
nonsupply of enquiry report before passing of the final

order to give an opportunity to the delinquent officer to
have his say , amounts to vioclation of principles of natural
justice and on that score alone, the proceeding is vitiated,
As the enquiry report was supplied to the applicant alongwith
the final order vide annexure-l, the proceedings are vitiated,
It is also submitted that during the course of enquiry,the
applicant was refused by the enquiry officer to supply the
doccuments which is also in violation of the principles of

natural justice as no adequate opportunity was given to the



applicant to defend his case, It is submitted that chargesheet
was issued by the competent authority i.e. Deputy Collector,
who is the dirciplinary authority of the applicant but
unfortunately, the proceeding was concluded and final order
was passed by the additiocnal Collector who stands on the
footing of the appellate authority . It is also submitted that
the appeal preferred by the applicant, has been disposed of
by the Collector, vide aAnrexure-3, and as such the applicant

has been prejudiceds

3 we have heard Mr, Antaryami Rath, leamed counsel
for the 2Applicant anmd Mr. P,N, Mchapatra, learned 2additional
Standing Counsel (Central) appearing on behalf of the

Respondents and perused the whole records,

4, Leared counsel for the applicant Mr,Rath makes

the follawing submissions;

a) From the charge Memo,the misconduct as
per Rule-3(1) of the Central Civil Services
(Conduct)Rules, 1964 dces not at all spell
8 out, In support of his conﬁention he has
referred a decision reported in AIR 1984
SC 1361 (Dr,)Mrs.Sushila Mishra vrs,Uniocn
of India and others which was also follaved
in a case reported in CLT 1986 (Vol.61l)at

page 7 and the decision reported in AISLJ



o

b)

1988(2) Page-178 (Durgeswar Hazarika Vrs,

Union of India and others):

The Inquiting Officer was appointed on
13-1-1983 whereas,the applicant has
submitted his written statement of defence

on 14,1.1938,Therefore,the Disciplinary
authority formed the cpinion to initiate
Disciplinary proceeding against the applicant
without conside ring the written statement

of defence which has prejudiced the

applicant and thereby Rule-14,sub rule

2,3,4 and 5(a) violated;

Inquiring Officer,did not provide full
opportunity of hearing to the applicant
i,e, by non-supplying the documents to the
applicant,duxing the enquiry proceedings,
In this connection, learned counsel for the
applicant has relied upon a decision of the
Hon' ble Suprene Court reported in AIR 1996
SC 1669 (STATE BANK OF PATIALA AND OTHERR

VERSUS S.K.SHARMA,

e e
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d) Copy of the enquiry report was not supplied
to the agpplicant before the Disciplinary

Authority passed the order at mnexure-2,

On the above submissions, learned counsel appearing for the
applicant, requested that the order at Annexures-2 & 3 be

quashed,

5, Learned additional Standing Counsel Mr,Mohapatra,
appearing on behal f of the Respandents,on the other hand,
vehemently opposed the submissions made by the learned counsel
for the applicant and contended that the enquiry was conducted
by the Inquiring Officer after following proper procedure and
the applicant was given full opportunity of hearing at the
very stage of proceeding, He has also averred that it was not
Obligatory on the part of the Respondents to supply copy of
the enquiry report in this Case.Therefore, non-supply of copy
of the enquiry report before passing the impugned order by the
Disciplinary authority,does not prejudice the applicant in any
way,It is further guomitted that from the charge memo, mi g-
conduct as defined in rule 3(1) of CCA (Conduct ) Rules, 1964
wWasS prima facie made out, The refor;:céé:lse to say that from

the charge memo misconduct as defined in rule 3(l) of CCa(Conduct)

Rules, 1964 does not spell out,
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6. We have given out thoughtful consideration to the

contentions of the rival parties and perused the whole records,

We have also considered the written suWomissions filed by the
learned counsel for the gpplicant, According to the charge memo,
the folloving two charges have been made out against the

applicants

i) coinse Commit ted éross misconduct £n as
much as he frequently remained absent fram
Office without prior permission and/or without
submitting any application for grant of leave,
Shri poi (spplicant) also failed to furnish any
reason to explain his lapses when asked by the
2,0, Thus,he failed to maintain devotion to duty
and acted in a manner unbecoming of a Govemment
Servant vioclating Rule 3(i) (ii) and 3(i) (iii) of

C.C. S. (Conduct) Rules, 196 4,

%VM ii) shri poi (applicat), while working as L.D.C.
ﬂ&f\CSE'

in Office habitually failed to maintain

punctuality in attending office.®

-

7 On the perusal of the charges against the gpplicant,
prima facie,it can be sald that the charge of mis-conduct is

not without any basis,The applicant, did not challenge this

Chargesheet before the competent Court or Tribunal on the ground
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that no mis-condugt is spell out,The Tribunal is not a Court

of 2Appeal. The pover of judicial review of the Under article
226 of the Constitution of India was taken Bway by the power
under Article 323-2 and invested the same in the Tribwnal by
Central Administrative Tribunal Act,It is settled law that

the Tribunal has only power of judicial review of the
Mministrative action of the appellate on complaints relating
to service conditions Of employees,It is the exclusive domain
of the disciplinary authority to consider the evidence on
record and to record findings whether the charge has been
proved Or not,It is equally settled law that technical rules:
of evidence have no application for the disciplinary prcceedings
and the authority is to congider the material on record,In
judicial review,it is settled lav that the Court or the
Tribunal has no power to trench on the jurisdiction to
appreciate the evidence and to arrive at its own conclusien,
Judicial review is not an appeal from a decision but a review
of the manner in which the decision is made,It is meant to ensure
that the delinquent receives fair tfeatnent and not to ensure
that the concl sion which the authority reaches is necessarily
correct inthe view of the Court or Tribunal ,When the Concl sion
reaChed by the authority is based on evidence, Tribunal is
devoid of pwer to reappreciate the evidence and would come

to its own conclusion. an the proof of the charge.The only

Consideration the Court/7ribunal has in its judicial review is
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to consider whether the conclusion is based on evidence

on record and supports the finding or whether the conclusio:i
is based on no evidence,This is the consistent view of thes
Hon' ble Supreme Court vide B.C, CHATURVEDI VRS. WION OF INDIA
reported in (1995) 6 SCC 749, STATE OF TAMIL N2DU VRS,

T, V, VENUGOPAL AN reported in (1994) 6 SCC 302,

8. In the instant case, as per the counter filed by
the Respadents,it appears that the applicant absented himself
from duty for 363 days in the year 1982, 365 days in the
year 1988, 366 days in the year 1984, 365 days in the year
1985 and 298 days in the year 1986 upto 6,11,1986. Apart from
the charge regarding absence from duty, the applicant was
transferred to Sampbalpur in OCtone r,1987 and never joined
there and remained absent till he was removed from the
service on 23,10,1989, From these facts, it becomes abundantly
clear that charge of mis-cnduct under rule 3(1) of CC3
(Conduct) Rules, 1964 is spell out from the charge memo itself
and thereafter,enguiry was done and the Inguiring Officer

has submitted his report and after going through the

report and the explanation Of the applicant,the Disciplinary
authority has passed the impugned order of punishmrent.

The re fore,it iswramg to say that no charge is spell out from

the charge memo against the applicant,
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9. As regards the second contention of the applicant,
it appears that no such averment has been made in the Original
Applicatiod, Therefore,there is no reply in the counter to this
e ffect, Moreowe r,the applicant has not explained at all as to
vhat prejudice has been caused to him by appointing Inguiring
Officer before receipt ofy tl'ié written statement of defence
wsen Charges against the applicant are mainl:y based upon the
recordsg, Therefore, in our cConsidered view ,it can not be

said that the appointment of Ingquiring Officer be fore receipt
Of written statement of defence of applicamt caused prejudice
to the applicant in any manner,Thus,’ the said action of the
Disciplinary Authority can not be said to'be in violatim

of Rule 14, sub rule,2,3,4 and 5 of CCS (Conduct )Rules,19 4,

10. The next contention of the applicant that the
Inquiring Officer did not supply the applicant the documents
called for and mon-supply of the documents called for by the
applicant ,has prejuliced his case to defend properly.Para-4

of the application,it is averred that nonsupply of documents
asked for by the applicaat , which was received by the Inquiring
Officer,is in violation of the pPrinciples of Natural Justjice

as no adeguate opportunity was given to the applicant by the

Inguiring Officer to defend his case properly.

o In the case of STATE OF TAMILNADU VRS. THIRU K. V.

 PERUMAL AND OTHERS REPORTED IN 1996 Sucreme Court Cases (L&S)

1280, Their nordships of the Hon'ble Court have held that
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the duty of the Authorities is only to supply the relevant
documents and not each and every doccument asked for by the
delinguent,It is for the delinquent to shor the relevance

of the documents asked for by him and the manner in which
the nonsupply thereof was p’rejudicial to his case,In the
instant case, the applicant failed to show A as to how the
documents, Called for were relevant and what prejudice

he has caused by nonsupply of those documents, IN the
averments made by the applicant,the applicant also failed

to mention what documents,he has asked for and when the
Inquiring Officer,has refused to delivery the same, Therefore,
locking to the facts and circumstances of the case,it can not
be said that by nonsupply of documents called for by the
applicant,there has been any violatiom of the principles of

natural justice,

124 In the ¢ase .0f SRATE BANK OF PATIALA VRS, S.K.
SH ARMA REPORTED IN 199(3) SCC 364, the question of natural
justice in departmental inguries has been dealt with at

lencth,The folloving passage summarimes the principles

settled by the Court,

"33, We may summarise the principles eeerging
from the abovre discussion(These are by no means
intended to be exhaustive and are evolved
keeping in view the context of disciplinary
enguiries and orders of punishment imposed by
an eMmfloyer upon the employee) ;
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(1) 2 order passed imposing a punishment on

an employee consequent updm a disciplinary/
departmental enquiry in violation of the rules/
regulations/statutory provisions gowerning such
enguiries should not be set aside uauntomatically,
The court or the Tribunal should enquire whether
(a)the provision violated is of a substantiwve
nature or (b) whether it is procedural in character,

(2) A substative provisiod has normally to be
complied with as explained hereinbe fore and the
theory of substantial compliance or the test of
prejudice would not be gagpplicable in such a case,

(3) In the case of violation Of a procedural
provisiom, the position is thiss procedural provisions
are generally meant for affording a reasmable

and adequate opportunity to the delinquent officer/
employee,They are generally speaking,conceived in
his interest,Vviolation of any and every procedural
provision can not be said to automatically vitiate .
the enqguiry held or order passed.Except cases
falling under *No notice',"No opportunity*® and

“No hearing",categories,the complaint of violation
of procedural provision should be examined from

the point of view of prejudice vig.,whekther such
violation has prejudiced the delinguent officer/
employee in defending himself properly and

e ffectively,If it is found that he has been so
prejudiced,appropriate orders hawe to be made to
repair and remedy the prejudice including setting
aside the enquiry and/or the order of punishment,

If no prejudice ig established to have resulted
therefromlit is cbvious, no interference is called
for,In this connection, it may be remembered that
there may be certain procedural provisions which

are of a fundamental character,whose violation is by
icself proof of prejudice,The Court may not insist
on proof of prejudice in such cases.As explained in
the body of the judgment, take a case where there is 3
provision expressly providing that after the evidence
of the employer/government is over,the employee shall
be given an opportunity to lead defence in his
evidence and in a given Case,the enquiry officer
does not give that opportunity inspite of the
delinquent officer/employee asking for it,The

prejudice is self evident.,No proof of prejudice,
i,e. whether the person has received a fair hearing
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considering all things.Nov this very aspect

can also be looked at from the point of view

of directory and mandatory provisions if one

is so inclined,The principles stated under( 4)
herein belor is only another way of looking at the
same aspect as is dealt with herein and not a
different or distinct principles,

(4) (a)In the case of prccedural provision which is

not of a mandatory character,the complaint of violation
has to be examined from the standpoint of substantial
compliance,Be that as it may,the order passed in violation
of such a provision can be st aside only where suwch
violation has occasioned prejudice to the delinguent
employee,

(b) In the case of violation of a procedural provision
which is of a mandatory character,it has to be ascertained
whether the provision is conceived in the interest of

the person proceeded against or in public interest.If i¢
is found to be the former,then it must be seen whether

the delinguent officer has waived the said requirement,
either expressly Or by his canduct,If he is found to

havwe waived,it then the opder of punishment can not be

set aside on the ground of the said violation,If on the
other hand, it is found that the delinguent officer/
employee has not waived it or that the provision could
not be waived by him, then the Court or Tribunal should
make appropriate directions (including the setting aside
of the order of punishment)Keeping in mind the approach ‘
adopted by the CohstitdtioniBsnehtin B,Karunakar(1993)

4 SCC 727,The ultimate test is always the same vig,test of
prejudice or the test of fair hearing, as it may be cal led,

(5) where the enquiry is not governed by any rules/
regulations/statutory provisions and the anly obligatim

is to observe the princi les of natural justice or for

that matter,where ever such principles are held to be
implied by the very nature of impact of the order/action-
the court or the Tribunal should make the distinction betweeam
a total violation of natural justice(rule of audi alteram
partem) and violation of a facet of the said rule, as
explaired in the body of the judgment.In other words,

a distinction must be made between *no notice®/*"no hearing®
ahd ®*no fair hearing®(a) In the case of former,the order
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passed would wdoubtedly be invalid(one may call
it 'void' or a nulity if one chooses to) .In such
cases,normally,l iberty will be reserved for the
Authority to take proceedings afresh according
to law, i.e. in accordance with the said rule
(audi alteram partem) (b) But in the latter case
the effect of violation ( of a facet of the rule
of audi alteram partem) has to be examined from
the standpoint of prejudie, in otherwords,what the
Court or Tribunal has to see is whether in the
totality of the circumstances,the del inguent
officer/employee did or did not have a fair
hearing and the orders to be made shall depend
upon the answer to the said query.(It is made
clear that this principle (No.5) does not apply
in the case of rule against bias,the test in
which behalf are laid down elsewhere).

(6) While applying the rule of audi alteram
parterm(the primary principle of natural justice,
the court-tribunal/authority must always bear
in mind the ultimate and overriding objective
underlying the said rule,viz.to ensure a fair
hearing and to enswre that there is no failure

of jmstice.It is this objective which should guide
them in applying the rule to varying situations
that arise before them,

(7) There may be situations where the interests
of State or public interest may call for a curtailing
of the rule of audi alteram partem,In such situations,
the Court may have to balance public/State interest
with the requirement of natural justice and arrive

at an appropriate decision®,

The next contention of the learned counsel for

the applicant is that copy of the enquiry report has not been

supplied to the applicant before disciplinary authority passed

the order at Annexure-3. Admittedly, the order of the Disciplinary

Authority is dated 23.10.1989 at Annexure-2. In Managing Director

ECIL Vrs.B.Karunakar,reported in (1993) 4 SCC 727, it has been
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held that orders of punishment passed priot to the date
on which the decision in Union of India Vrs, Mohd, Ramzan
Khan (reported in (1991) 1 sCC 588), was made i.e, @
20,11,1990, should not be disturbed for non-furnishing of
the enquiry report and the Disciplinaq} proceedings which
gave rise to such orders should not be reopened on that

acCount,

14, Learned Counsel for the applicant,during the course
of argument, has referred a circular dated 26,6,1989stating
that the Board has issued a circular to supply the copy of
the enquiry report to the delinguent,But no compliance of

this circular has been made,

15. Learned additional Standing Counsel appearing for the
Respondents submitted that copy of the enguiry report

was sent tothe gpplicant with the order of the

Disciplinary Authority and according to the legal proposition
as propounded by the Hon'ble apex Court in the country, it dssg
not mandatory or obligatory on the part of the Disciplinary
Authority to supply copy of the enquiry report, after passing
the 42nd amendment of the Constitution of India and on this
count, in view of the above authority decided by the 2pex
Court, it has been held that no enquiry,m this count,could

be vitiated, In view of this proposition of l&,in our

considered view that the contention of the learned counsel

for the applicant,on this point,has no force,

e s s
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15, We have given our thougHful consideration on the
guestion of guantum of punishment.jas per the counter filed
by the Respondents, it appears that the applicant absented
himself for duty for 363 days in the year 1982, 365 days in
the year 1983, 366 days in the year 1984, 365 days in the
year 1985 and 298 days in the year 1986 uwpto 6,11,1986,
Apart from the charge regarding absence from duty, the
applicant was transferred to Sambalpur in OCtober,1987 and
he never joined there and remained absent tili he was
removed from service on 23,10,1989, There is no rejoinder to
the above contenticns of the Respondents.In the light of
the submission of the Regpondents and looking to the gravity
of the charge,we can not hold that the punishment of removal
from service is disproportionate to the gravity of the
misconduct of the applicant,Therefore, on the basis of

the lar laid dovn in INDIAN OIL CORPORATION VRS, ASHOK KUMAR
ARORA reported in AIR 1997 SC 1030 ,we are not inclined to

interfere on the quantum of punishment in this instant Case,

16, On the basis of the above all, we are of the opinicn,
that the applicant has failed to make out his case for
interference of this Tribunal, We & therefore, reject this

Original application but without any er gs to costs,

—

MEMBER (J UDICI A1)




