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JUDGMENT
K.P.ACHARYA,V.C. In Original Application No.495 of 1990

'there are altogether 16 petitioners and in Original
Application No.5 of 1991 there are altogether four |
Petitioners.In both these applications,the petitioners ‘
were serving in the Engineering Departmentg of the

State Government of Orissa in different capacities,

Opposite Party No.2,in both these applications,namely
the Accountant General,Orissa,selected the petitioners
for appointment as Emergency Divisional Accountants.
According to the Petitioners,the Divisional Accountants

are constituted in a separate cadre under the

Administrative Con+rol of Opposite Party No,2,Recrui tmen

is made by the Respcndent No.2 by selection threough

a qualifying test from P.W.D. clerks,Upper Division

Clerks of the Audit Offices and from open market,
Petitioners were recruited as Emergency Divisional
Accountants from different offices of the Publie¢ Works
Department,As per the office order No , WM-47-V.0,-2873
dated Ist March,1987,contained in Annexurel, the
petitioners are mquired_:{:)oass D.A. Grade Examination
(Divisional Test Examination) within six chances
with effect from April,1987.It is maintained by the
Petitioners in both these cases, that none of them
have spodx availed six chances of the examination as
after appearing in some of the examinations and
having cleared up some papers they were not given

intimation regr ding further examinations,.Vide

\(Annexure 2,containing copy of the Memo bearing
N
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. No .4380-N/43-86/11 dated 23rd December,1986 issued

by the Comptroller and Auditor General of India,
certain guidelines have been enumerated as to how
many chances should be given to the petitioners to
qualify in the examination and in case they do not
qualify,they are to be reverted back to their

parent Department,Thereafter Annexure 4 was issued
calling upon volumters from amongst the StatecPublic
Works Deptt, to be taken en deputation for a period
of one year as Divisional Accountant in different
Public Works Division with certain other stipulations
and it was ordered that applications and copies of
the Confidential Rells should reach the concerned
office by 30th November,1990.Inview of issuance of
Annexure, 4,both these applications have been filed
with the aforesaid prayer.

2. In their counter, the Opposite Parties
maintained that the Emergency Divisional Accountants
were appointed by the Opposite Party No.2 due te
dearth of quilified Divisional ACfountants. and that
they were required to clear the Divisional Accountants
Grade Examination witﬁin the prescribed number of
chances from the date of their eligibility to appear
at th e said examination.,It is further maintained that
wher the Emergency Divisional Rccountants failg to

clear the Divisional Accountants Grade Examination

N
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( - 4 scretion to be exercised | by the competent authority
then he is required to be reverted te ktheir Parent
Department.The Opposite Parties further maintained
that the post of Emergency Divisional Accountants

is an ex-cadre post,as decided by the Central
Administrative Tribunal,Cuttack Bench while disposing
of Original Application No.242 of 1988 en 6th April,

1990.The Post of Emergency Divisional Accountantg

P ekl i

being an ex cadre post amd the petitioners not having
qualified themselwves in the prescribed Divisional
Accountant Grade Examination,the competent authority

L had no other optim but to revert them to their Parent
Departmert .,Hence it is finally,maintained by the

i Opposite Parties that the case of the petitioners in
both these cases being devoid of merit is liable to be

dismissed,

] 3. Both these cases were heard one after
other and in both these cases we have heard Mr.G.A.R.
Dora learned counsel appearing for the petitioners and
Mr .,Ganeswar Réth learmed Standing Ceunsel appearing
for the Opposite Parties at a considerable length.

o
4, At the out set,Mr.Rath learned S*anding

Counsel appearing for the Opposite Parties relied upon
a judgment of the Cenfral Administrative Tribunal,
All ahabad Bench passed in connection with Original
i  Applicatims Nos.906 of 1990,912 of 1990,913 of 1990
914 of 1990,disposed of on 12th February,1991.The

Allahabad Bench Vin similar nature of cases dismissed

the applications ¢f the petitioners before the
the Bench
Q Allahabad Bench and/eld that under the circ mstances
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no right had accrued to the petitioners to hold the
post of Emergency Divisional Accountants.Accordingly
Mr.,Rath learned Standing Counsel appearing for the
Opposite Parties submitted that both these cases being
similar in nature to the cases disposed of by the
Allahabad Bench,same view should be taken in regard
to the cases at hand and the applications should be
dismissed,Before we express our opininsn,inregard to
the above contentim of Mr.Rath,it is worthwhile to
mention that exactly similar cases came up for
consideration befor> the Central Administrative

T ribunal, Guwahati Bench forming subject matter of
OriginalApplication: Nos. 196 of 1990,197 of 1990

202 of 1990 , 203 of 1990, 104 of 1990 and O.A. 8 of
1991 in which one of us(ACharyﬂvas a party to the
judgment.,The Guwahati Bench while disposi jg of these
cases by its judgment dated 17th May, -1991
relied upon the judgment passed by the Central
Administrative Tribunal Jabalpur Bench in Original
Application: Nos, 172 of 1988 , 174 of 1988,175

of 1988, 177 of 1988,178 of 1988, 183 of 1988,184
of 1988,185 of 1988, 195 of 1988,196 of 1988,197 of
1988, 219 of 1988,280 of 1988, 598 of 1988 and O.A,
387 of 1988 involving similar issues.There cannot

be any dispute that the cases decided by the Guwahati
Bznch,Jabalpur Bench and Allahabad Bench of the
Cen‘fral Administrative Tribunal are exactly {the
same nature,The GCuwahati Bench considered all the

arguments advanced by the parties and following the

Q{View taken by the Jabalour Bench at paragraphs 8,9, 10&

-



11, the Guwahati Bemch observed as followss$

» Having heard both theparties of these
cases and perusing the materials on record,

we carefully went through the judgment and
order passed by the Jabalpur Bench,Although

the applicants in those cases were drawn on
deputation from both the State PWD as well

as State Accounts and Audit Offices en
deputation under A.G.,Madhyapradesh,substantially
the facts of those cases are the same as thex
seven caseS before us., The learned Members

of the Jabalpur Bench of this Tribunal have
made an extensive analysis of the various
pleadings and rules on the subject and

found that most of claims made on the side

of the Petitioners could not be sustained,
However,some reliefs were given to the
Petitioners extending substantial natural
justice.In paragraph 18 of that judgment the
main grounds which weighed with the Members

of the Jabalmr Bench were si) the long and
satisfactory services of the Petitioners

while on deputationzii) the hardship that would
be caused on their repatriation;iii)and that
they were sotught to be repatriated withcut
prior notice amd without priér consultation
with the parent department and iv)and the
authority's non-émsistense én passing of the
departmental examination for a long time.All
these conditions exist in the cases before

us .Undoubtedly,we agree with Mr.Ali that in
view of the complicated and responsible nature
of duties of the D.A. it is necessary that
their professional knowledge should be of a
high order.We also agree thqt before absorption
the attainment of professional knowledge to
the desired extent should be tested and there-
fore we find that the condition of passing

of the Departmental test for the EDA before
they can be regularly a&ppointed as DA does not
suffer from either arbitrariness or any other
infirmity in law.But at the same time it has
not been disputed before us that even after this
pre-condition was laid down in the Manual of
standinc orders for many years the EDAs be
retained till their superannuation and not
repatriated without insisting their qualifying
in the departmental test.Looking from another
angle we feel that while the responsibility

of acquiring the desired level of professional
knowledge primarily rests on the EDAs the -
establishments under C.A.G has also some moral
obligation for extending the necessary facilities
in the shape of training and coaehing facilities.
In fact the CA8's circ:lar dated 2.2.1089

V‘as enjoined the AG's to extend this facility
N
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In the present cases,after the circular was
issued not enou?‘h time was given to the
respective A.G.'s for extending these .
facilities in an organised and systematic
man-er.The first lot of repatriation orders
under challenge were issued in October, 1990
and it covered the petitioners like Shri Chandrahas
Singh who is 56 years of age and had already
spent 24 years of his career working as DA,

All other petitioners before us have worked

as DA for more than 10 years and some of them

on repatriation will hawe to move out to

distance places in addition to loss of
emoluments which is common to all the
applicants.These practical problems cannot be
excluded from consideration as equity and

fair play has to be extended to an employee

by his employer.That apart,it was conceded before
us that the fresh recruits who would occupy
these posts after the petit oners are repatriated
do not have any better qualifications than the
preseat petitioners.Those fresh recruits have not
passed any tests.Therefore in our opfnion the

long experience of the present petitioners in

the complicated acocounting matters should be
preferred to those persons who do not hawe

any experience for the public interszt.In fact -
the dynamics of service jurisprudence in this
country as reflected in severzl pronouncements
of the Apex Court lends support to our
approach for adjudicating this dispute in the
manner indicated hereunder.

Our view gains support from the judgment
of ithe Hon'ble Supreme Court reported in 1987
(Supply) Supreme Court cases 497 (Dr.A.K.Jain
and others.Vs, Union of India & Ors.).The
Betitioners before Their Lordships had filed
an application under Article 32 of the Corms titution
challenging the order passed by the competent
authority terminating the services of the
Petitioners who were adhoc appointee as Assistant
Medical Officer in the Railways and replacing
them by fresh recruits.,Prayer of the petitioners
be fore Their Lordships was to order their
reqularisation,The Prayer of the petitioners was
resisted by the epposite parties on the ground
that the petitioners being adhoc appointees have
to comply with the conditions of service that
they have e clear the combined medical servides
examination held by the Union Public Service
Commission(UPSC) and having failed in the
examintion ttey could not be regularised
according tethe prescribed ulres and regulations
for r eqular appointments and hence their services,
had to be terminated.Their Lordships after hearing
the counsel for the parties directed that the
Assistant Mediceal Officers of the Assistant
\/I;\:‘Lvisional Medical Officers appointed on adhoc




basis shall be regularised in consultation
with the UPSC on the evaluation of their

work and conduct and such evaluation shall

be done by the UPSC and it was further
directed that those doctors who had beem
appointed on adhoc basis prior to 1.10,1984
and have been terminated,shall also be
considered for regularisation and if found fit
their services shall be regularised as if
there were no break in the continuity of
service.This view was taken by Their Lordships
because of t he long service rendered by

those Doctors even on adhoc basis and even
though they were required to pass out the
tests to be conducted as per rules and many
of them had not turned out successful.In our
opinion the view taken by Their Lordships is
perhaps for the purpose of extending substa-
ntial and natural justice to thepetitioners
before Their Lordships and especially because
long service rendered by them which had enabled
them to gain considerable experience .We are of
opinion that the abwmvementioned view of Their
Lordships apply infull force to the peculiar
facts and circumstances of the present case.
Incidentally ,it may be menticned that in &
cas€ disposed of by this Bench forming subject
matter of O.A Nos. 121 of 1988 and 122 of
1988,we had followed the views of Their Lordships
in the case of Dr.A.K.Jain and had allewed the
relief claimed by the petitioners in those
cases .There fore,in the present case we find ne-
Justifiable reason to make a departure from
the view already taken in the said cases
especially because of the views expressed by
Their Lordships in the case of Dr.A.K.Jain.

Before we part with this case,we would fail
in our duty if we do not state that Mr,S.Al{,
the learned Sr,C.G.S.C. filed a xerox copy of
the judgment passed in O.A. 906 of 1990 (L.C.
Sharma Vs,W0I and Ors,),0.A. 912 of 1990 (R.P.
Kala Vs,WOI & Ors,),0.A. 913 of 1990 (T.S.Biroria
Vs.,UWI and Ors.) and OA 914 of 19%Shri Mitra
Nandy Vs, UOI & Ors,)disrcsed of by the Central
Administrative Tribunal,Allzhabad Bench in
February, 1991 .Hearing of these cases closed on
25.4,1991 . The judgment of the Allshabad Bench

was filed by Mr.Ali on ©.5,1991 and he urged
nthat in cases of similar nature Allahabad Bench
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has dismissed the prayer of the petitioners

in those original applications which should
be adopted by this Bench,

The Petitioners before the Allahabad
Bench had been repatriated to their Parent
Department ang they had been pickedupfrom

have no right to centinue and therefore,they
are bound to be repatriated,.The Jabalpur Bench
also topk the vVery same view 8o far as the

aspects dealt by the Jabalpur Bench so far

as the extending of substantial and natarzl
Justice is concerned,.There is no indication

in the judgment of the Allahabad Bench thet

the Hon 'ble Judges had considered the experience
the petitioners had gained and that their
substitutes would also Occupy the pest without
any experience and without having passed any

follow the view taken by them and withrespect

we would follow the view taken by the Jabalpur
Benctlo

We also note that C.A.G. has power to give
am individual EDA additional chances beyond the
maximum of six for appearing in the departmental
test It would app-ar frok the table at page No,5
that at least two Petitioners have cleared the
departmental test in part and all availed of at
least one chance, We hope and believe that given
another opportunity even those who did not prepare

for the departmental test ¢z~ right earnest so far ||

will put in their maximum efforts to do so now.
At the same time we also hore that in consonance
with C.A.G!s circular dateg 2-2-1989 the petiti.

training programmes correspondence course and

coaching etc, to improve their professional
Q’knowledge necessary for passing the test”,

N
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Finally at paragraph 12 of t'e judgment, the

Guwahati Bench gave certain directions which

are as foliows:

"Keeping all these inview,particularly
following the judgment.and order of the
Jabalpur Bench we are¢ disposing all these
cas8swith the following directions:-

a)

b)

a)

™
—r

The respondents shall count the number
of chances already physically taken by
each of the applicants.The number of
oppertunities offered,but not availed
of should be ignored,

After counting the number of chances in
this manner those who have physically
availed of all the six chances shall be
given one additional special chance for
preparing in the test to be held in 1991
or in the first half of 1992.0ut of the
two aforesaid tests each candidate will
be given the option to be exercised at
least one month before the te-t ef
selecting only one of the tests.

Those who have not availed of six physical
chances shall be given the remaining chances
so as to make a total of six chances for
passing the departmental test.In their cases
if they do not avail of any future chance
they would be deemed to hawe appeared for
the purpose of counting the total number of
Chan@So :

If any of these applicants succeed in the
test to be held infuture within the chances
computed in sub-paragraphs(b and c) above
he shall be considered for absorption as
Divisional Accountant,Those who fail willbe
liable to be repatriated to their parent
cadre and depar ment.

That interim orders passed in eacho f the
cases stands merged with this final order
and the impugned orders of repatriation
already issued shall be held in abeyance
for giving effect to the orders passed in

\\lsub paragraphs (a to d4) above,"
)

-



The Jabalpur Bench of the Central Administrative
Tribunal also gave certain @irections which are
practically similar in nature to that of the
directions given by the Guwahati Bench (quoted abovel.

They are as follows:i-

"It is however,not necess ry to go into
the controversy to the number of chances
given to various applicants in temms of
actual physical number of chances availed
of or opportunity provided to appear in
the DAGE,The spirit of the instructions
contained in the Comptroller amd Auditor
General's circular of 2nd February, 1989
also is that even training could be
provided to the existing EDAs to enable
them to pass the DAGE,Under these
instructions it is necessary for the
EDAs to appear and qualify in the DAGE

failing which they are liable to be
reverted to their original position in
+he parent department. If some of the
persons have completed or availed of
their maximum six number of chances, then
the Comptroller and Auditor General can
further give an opportunity of another
chance to appear in the examination.

~ Therefore we say that the
instructions contained in the letter dated
2.2.1989 of the Office of the CAG should be
enforced in the light of the policy decision
of the C+A.G. The preamble of this letter
dated 2.2.1989 states thats '

- “Earlier, qualifying the Divisional
Accountant's Grade Examination was not
compulsory for the Emergency Divisional
Accountants. However,,iithvthe,issue of this
office letters Ho.4388-N.III/13-86-II dated
23.12.1986 read with letter No.3190-N.III/
43-86-1 dated 17.8.1987 it has been made
compulsory for the emergency Divisicnal
Accountants Grade Examination failing which
they are lisble to be reverted to their
original position.”

' Further in regard to the need for
giving training and guideance to the EDA's
before they take the fimal chance for
qualifying in the DAGE of this circular

=
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clarifies.

"Although it is incumbent upon the E.D.Ag
concerned to appear in the examination with full |
preparation, in order to help them in qualifying
the examination it has been decided that a
training programme through correspondence may be
imparted to them. The training may consist of
sending model answers to all the questions in
different subjects for the past five Divisional
Accountants Grade Examination held by your office.
After a month of the issue of the said model
answers, the Emergency Divisional Accountants
may be asked (through correspondence only) to solve
a set of questions in different subjects and
forward the ansvers scripts to your office.These
answer papers mady be examined and mistakes
committed by them pointed out specifically ang
the answer scripts be returned to them.

Accordingly, before reverting the EDAs to
their original position they ought to be given
the necessary training guidance for taking the
final examination i.e. the DJ,AGL.E, ;

15. We are now left with a few other arguments
advanced by the applicants which might deserve
consideration.

It has been stated that most of the ;
applicants have become somewhat old and may have
even lost the capacity to pass the DAGE but their
long and satisfactory service whatever may be the
their status as a deputationist or otherwise, sheo
not be ignored and they whould not be repatrieted
mmrely on account of the failure of their passing
the examination. This would involve hardship.
because several of the applicants would have teo
get reverted to the posts carrying lower pay. It
has_also been stated that they have been
repatriated without notice and without prier

consudsation with the parent department. These

L

applicants have been serving in various depart-
ments as EDAs ;for qudte sometime. They have not I
only acquired experience but a presumption canm_

be drawn that the performance of these EDAs in
discharging their duties has been satisfactory.

Ko contrary evermeznts has been made by the
respondents as fer @s the performance is concerned

There is alsc some force in some of these
miscellanecus arguments. » s

16. For the reascns discussed ih the hétvresult.
we considler it reasonable and appropriate to
direct as follows :=- S Bt

(a) All those candidates who héve'éxhaustég_ >
their maximum number of six chances or even taken
one more chance in terms of the A.G.M.P.'s letter
N



. empowered to grant more than 6 chances. They should

of 21.1.1987 quoted in para 4 of the Judgment read
with CAG's letter of 2.2,1989 should be given one
more last opportunity as a one time measure. Even
under the aforesaid existing instruction CAG is

be allowed to appear in the next examination for
Divisional Accountants likely to be held in March
or September,1991 and if they pass they should be
considered for absorption as Divisional Accountants.

(@)  All those candidates who have exhausted their
maxigum number of six chances or even taken one more
chance in terms of the A.G.M,P.'s letter of 21,1.1987
quoted in para 4 of this judgment read with BAG's
letter of 2.2,1989 should be given one more last
opportunity as a one time measure. Even under the
aforesaid existing instruction CAGis empowered to
grant more thsn 6 chances, They should be allowed to
appear in the next examination for Divisional
Accountants likely to be held in March or September,
1991 and if they pass they should be considered for
absorption as Divisional Accountants.

(b)  All those applicants who have not yet exhausted
their maximum number of six chances, counted
physically, not in terms of opportunities giben,shouléd
be allowed to avail of the opportunities of those
chances. However, for counting these chances hencefo
an opportunity given but not availed of will also

be counted.

(c) If any of the applicants does not pass the
test/s in the light of the above stipulations then
he should be liable to be reverted to his parent
department permanently. - - - s

(@)  Before reverting the E.D.A.s to their origimal
pesition they ought to be given the necessary gdidance
and training for taking the final examination i.e.

the DAG.E, A

(e)  The tender shall also apply to all the
applicants who have already been served orders of
repatriation to their parent department. guch‘orders
of repatriation will remain in abeyance. *hose who
have been already relieved shall be taken back on
duty on their former post until the matter is
resolved as above. Their interim period will be
treated as leave as admissible including extradodinary
leave, i1f necessary. Those who have joined in their
parent department already shall continue to remain
on their new posts in the parent department but ohe
opportunity to appear in the test as in(a) above _
should be extended and if they pass they may be
considered for ‘absorption as Divisional Accountants
Ad - I
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Se Indidentally, it may be mentioned that

-the Jabalpur Bench cases mentioned above were carried

in appeal to the Hon'ble Supreme Court by the Union
of India which formed subject matter of Special
Leave to Appeal (Civil)..Nos. 11192 to 11206 of 1991.
Their Lordships 'wére'pfleased to dismiss the Special
Leave Petitions thefeby upholding the view takem by
the Jabalpur Bench,The order passed by the Hon'ble
Supreme Court may not be strictly construed as a
declaration of law under Article 141 of Constitution
but the fact remains that the view of the Jabalpur
Bench has been upheld by the Hon'ble Supreme Court,

In the circumstances stated above,we are im respectful

agreement with the views expressed by the Guwahati
Bench and the Jabalpur Bench and we :respectfully’

d i s-agree ‘with the view: taken by the Allahabad
Bench e specially because the view of the Jabalpur
Bench has been upheld by the Hon'ble Supreme Court,
There fore, 80 avoild conflict of opinion,we would adopt
the directions given by the Guwahati Bench and the
Jabalpur Bench and would direct the Opposite Parties
in these two cases teo follow the same procedure as
indicated in the judgments passed by the Guwahati

Bench and the Jabalpur Bench quoted above,

6. Thus, both these applications are accordingol

disposed of leaving the parties to b=ar their own cost
| 5a/K.P. Acharya. h
|
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VICE CHAIRMAN

Central Admn. Tribunal,
Cuttack Bench/K.Mohanty.
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