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L.P -- 'WL. 

C.. 	 In Original Application No.495 of 1990 

there are altogether 16 petitioners and in Original 

Application No.5 of 1991 there are altogether four 

Petitionrs.In both these applications, the petitioners 

were serving in the Engiiering DeparthentØ of the 

State Government of Orissa in different capacities. 

Opposite Party No.2, in both these applications, namely 

the Accountant GeneralOrissa,selected the petitioners 

for appointeent as Emergency Divisional Accountants. 

According to the Pe ti t io ne rs the Divisional Accountants 

are constituted in a separate cadre under the 

Administrative Con-rol of Opposite Party No.2.Recruitmenl 

is made by the Resondent Nr.2 by selection thrQ:.rh 

a qualifying test from P.W.D. cierics,Upper Division 

Clerks of the Audit Offices and from open market. 

Petitioners were recruited as Emergency Divisional 

Accountants from different offices of the Publie Works 

Department.As per the office order NoW14-47-V.O.-2873 

dated 1st March,1987,contained in Annexurel,the 
to 

petitioners are require&A)ass D.A. Grade Examination 

(Divisional Test Examination) within six chances 

with effect from April, 1987.It is maintained by the 

Petitioners in both these cases, that none of them 

have ooôc  availed six chances of the examination as 

after appearing in some of the examinations and  

having cleared up some papers they were not given 

intimation regring further examinations.Vide 

Annexure 2,containing copy of the Memo bearing 

* 
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No .438ON/43..86,/ll dated 23rd December,1986 issued 

by the Comptroller and Auditor (neral of India, 

certain guidelines have been enunerated as to how 

many chances should be given to the petitioners to 

qualify in the examination and in case they do not 

qualify,they are to be reverted back to their 

parent Department.Thereafter Annexure 4 was issued 

calling upon voliaters from amongst the S€tecPublic 

Works Deptt.  to be taken on deputation for a period 

of One year as Divisional Accountant in different 

Public Works Division with certain other stipulations 

and it was ordered that applications and copies of 

the Confidential Rolls should reach the concerned 

office by 30th November, 1990.Inview of issuance of 

Annexure,4,both these applications have been filed 

with the aforesaid prayer. 

2. 	In their counter, the Opposite Parties 

maintained that the Emergency Divisional Accountants 

were appointed by the Opposite Party Mo,2 due to 

dearth of qualified Divisional Ac -ountants and that 

they were required to clear the Divisional Accountants 

Grade Exenination within the prescribed number of 

chances from the date of their eligibility to appear 

at th e said exanination.It is further rn9intained that 

when the Emergency Divisional Accountants fails to 

clear the Divisional Accountants Grade Examination 

within ttree chances and/or six chances,wjthjn the 
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I scretio 40  be exercised by the compe tent authority 

then he is required to be reverted to their Paret 

Department.The Opposite Parties further maintainei 

that the post of Emergency Divisional Accountanti 

is an ax-cadre post, as decided by the Central 

Administrative Tribunal,Cut'cack Bench While disposing 

of Original Application k).242 of 1988 on 6th April, 

1990.The Post of Emergency Divisional Accountant$ 

being anex cadre post and the petitioners not having 

qualified themsel's in the prescribed Divisional 

Accountant Grade Examination, the competent authority 

had no other optim but to revert them to their Parent 

Department •Hence itis finally,maintained by the 

Opposite Parties that the case of the petitioners in 

both these cases being devoid of merit is liable to be 

dismissed. 

	

3. 	Both these cases were heard one after 

other and in both these cases we have heard MrG.AR. 

Dora learned counsel appearing for the petitioners and 

Mr.Ganeswar Rath learned Standing Counsel appearing 

for the Opposite Parties at a considerable length. 

	

4, 	At the out set,Mr.Rath learned Standing 

Counsel appenring for the Opposite P.rtiEs relied upon 

a judgment of the Cerfra1 Administrative Tribunal, 

Allahabad Bench pnsse in conectr itH Original 

Applic-atirns Nos,906 of 1990,912 of 1990,913 of 1990 

914 of 1990,disposed of on 12th February,1991.The 

Allahabad Bench in similar nature of cases dismissed 

the ap1icotions of the petitioners before the 
the Bench 

Allahabad Bench andLtield  that under the circmstances 



no right had accrued to the petitioners to hold the 

post of Emergency Divisional Accountants .Accordingly 

Mr.Rath learned Standing Counsel appearing for the 

Opposite Parties sutraitted that both these cases being 

similar in nature to the cases disposed of by the 

Allahabad Bench, same view should be ta1n in regard 

to the cases at hand and the applications should be 

dismissed.Before we express our opininn,inregard to 

the above contenticn of Mr.Rath,it is worthwhile to 

mention that exactly similar cases caine up for 

consideration befor the Central Administrative 

T ribunal,Guwahati Bench forming subject matter of 

OriginalApplication:os, 196 of 1990,197 of 1990 

202 of 1990 , 203 of 1990, 104 of 1990 and O.A. 8 of 

1991 in which one of us(Acharytas a party to the 

judçnent.The Guwahati Bench while disposijg of these 

cases by its judnent dated 	17th May, -1991 

relied upon the judnent passed by the Central 

Administrative Tribunal Jabalpur Bench in Original 

Applications Non. 172 of 1988 , 174 of 1988,175 

of 1988, 177 of 1988,178 of 1988, 183 of 1988,184 

of 1988,185 of 1988, 195 of 1988,196 of 1988197 of 

1988, 219 of 1988,280 of 1988, 598 of 1988 and O.k. 

387 of 1982 involvino similar issues.There cannot 

be any disute that the cases decided by the Guwahati 

Bnch,Jabalr Er1oh and hllahabad Bench of the 

Central A.rninistrative Tribmal are exactly fthe 

same nature.The Guwahati Bench considered all the 

arguments advanced by the parties and following the 

view taken by the Jabal-nur Bench at paragraphs 8, 9, 10& 

S11\A 
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11, the Guwahati Beack observed as follows z 

:ases 
Having heard both theparties of these 
and perusing the materials on record, 

we carefully went through the judgnent and 
order passed by the Jabalpur Bench.Although 
the applicants in those Case were drawn on 
deputation from both the State PdD as well 
as St ate Accounts and Audit 0 f fi ce s on 
deputation under A. G.,Madhyapradesh,substantially 
the facts of those ca-ses are the same as the; 
seve ri cases before us • The learned Members 
of the Jabalpur Bench of this Tribunal have 
made an extensive analysis of the various 
pleadings and rules on the subject and 
found that most of claims made on the side 
of the Petitioners could not be sustained. 
However,some reliefs were given to the 
Petitioners extending substantial natural 
justice. in paragraph 15 of that judnent the 
main grounds which weighed with the Members 
of the Jabalr Bench were si) the long and 
satisfactory services of the Petitioners 
while on deputation;ii) the hardship that would 
be caused on their repatriation ;iii) and that 
they were 'rht to be repatri t wjthit 
prior notice and without prior consultation 
with the parent depart"ent and iv)and the 
authority's non-&nsiatense dn psing of the 
departmental examination for a long time.All 
these conditions exist in the cases before 
us.Uridoubtedly,we agree with Mr.Ali that in 
view of the complicated and responsible nature 
of duties of the D.A. it is necessary that 
their professional knowledge should be of a 
higb order.we ale 0 agree tht before absorption 
the attainent of professional knowledge to 
the desired extent should be tested and there- 
fore we find that the condition of passing 
off the Departmental test for the EDA before 
they can be regularly appointed as DA does not 
suffer from either arbitrariness or any other 
infirmity in law.But at the same time it has 
not been disputed before us that even after this 
pre-condition was laid down in the Manual of 
standin orders fcr many years the EDAs be 
retained till their superannuation and not 
repatriated without insisting their qualifying 
in the departmental test.Looking from another 
angle we feel that while the responsibility 
of acquiring the desired level of professional 
knowledge primarily r ests on the EDM the 
establishments under C.A.G has also some moral 
obligation for extending the necessary faciliti€'s 
in the shape of training and coaching facilities. 
In fact the CAG's circlar dated 2.2.1989 

has enjoined the A-13's 
to extend this facilitY 

1\j 



In the present cases, after the circular was 
issued not enou?h  time was gi'ven to the 
respective A.G. s for extendng these 
facilities in an organised and systematic 
man - er,The first lot of repatriation orders 
under challenge were issued in October, 1990 
and it covered the petitioners like Shri Chandrahag 
Singh who is 56 years of.age and had already 
spent 24 years of his career Working as DA. 
All other petitioners before us have worked 
as DA for more than 10 years and some of them 
on repatriation will have to move out to 
distance places in addition to loss of 
emoluments whict is colrtnon to all the 
applicants.These practical problems cannot be 
excluded from consideration as equity and 
fair play has to be extended to an employee 
by his employer.That apart,it was cxnceded before 
us that the fresh recruits who would occupy 
these posts after the petit oners are repatriated 
do not have any better qualifications than the 
present petitioners.Those fresh recruits have not 
passed any tests.Therefore in our opiion the 
long experience of the present petitioners in 
the complicated accointing matters should be 
pre fe rreI to those persons who do not have 
any experiance for the public intert.in fact 
the dynamics of service jurisprudence in this 
country as reflected in secrzl pronouncements 
of the Apex Court lends support to our 
approach for adjudicating this dispute in the 
manner indicated hereunder. 

Our view gains support from the judgnent 
of the Hon 'ble Supreme Court reported in 1987 
Suppip)Supreme Court cases 47  Dr.A.X.Jain 

and others.Vs. Union of India & Ors.).The 
petitioners before Their Lordships had filed 
an aplication under Article 32 of the Coni3 titution 
challenging the order passed by the competent 
authority terminating the services of the 
Pe ti tione re who were adhoc appointee as Assistant 
Medical Officer in the Railways and replacing 
them by fresh recruits.Prayer of the petitioners 
before Their Lordships was to order their 
regularisation.The Prayer of the petitioners was 
resisted by the opposite parties on the ground 
that the petitioners being adhoc appointees have 
to comply with the conditions of service that 
they have to clear the combined medical servies 
examination held by the Union Public Service 
Ccanmission(UPSC) and having failed in the 
exinon tey could not be regularised 
according the prescribed u]res and regulations 
for regular appoinnents and hence their services, 
had to be terminated.Their Lordships after hearing 
the counsel for the parties directed that the 
Assistant Medical Officers of the Assistant 

\ Divisional Medical Officers apointed on adhoc 

-. - i- 
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basis shall be regularised in consultation 
with the UPSC on the evaluation of their 
work and conduct and such evaluation shall 
be done by the IJPSC and it was further 
directed that those doctors who had been 
appointed on adhoc basis prior to 1.10.1984 
and have been terminatedsha11 also be 
cx)nsidered for recularisatjon and if found fit 
their services shall be regularised as if 
there were no break in the continuity of 
service.his view was taken by Their Licrdshirs 
because of the long service rendered by 
those Doctors even on adhoc basis and even 
tho ugh they were re qui red to pass out the 
tests to be conducted as per rules and many 
of them had not turned out successful.In our 
opinion the view taken by Their Lordships is 
perhaps for the purpose of extending siibsta-
ntial and natural justice to thepeti'cioners 
before Their Lordships and especially because 
long service rendered by them which had enabled 
them to gain considerable experience .We are of 
opinion that the a1vementiord view of Their 
Lordships apply infull force to the peculiar 
facts and circumstances of the present case. 
Incldental]y,it may be mentIoned that in 
case disposeu of by this Bench forming subject 
matter of O.A.Sos. 121 of 1988 and 122 of 
1988,we had followed the views of Their Lordships 
in the case of Dr.A.K.Jain and had allowed the 
relief claimed by the petitioners in those 
cases .Therefore,jn the present case we find no-
justifiable reason to make a departure from 
the view already taken in the said cases 
especially because of the views expressed by 
Their Lordships in the case of Dr.A.K.Jain. 

Before we part with this case,we would fail 
in our duty if we do not state that Mr.S.Ali, 
the learned Sr.C.G.S.C. filed a xerox copy of 
the judnent passed in O.A. 906 of 1990(L.C. 
SharinaVs.UJI aid Ors.),O.A. 912 of 1990(R.P. 
Kala Vs.ttl & Ors) 1 O.A. 913 of 1990 (T.S.Bjrorja 
VgI and Ore.) and OA 914 of 199C(Shri Mitra 
Nanda V5,UOI & Ors.)dis -- .ed of by the Central 
Administrative Tribunal,Ai1aahad Bench in 
February,1991.Hearinc of these cases closed on 
25.4.1991..The judnent of the Allahabad Bench 
was filed by Mr.Ali on ..1991 and h€ uraed 
that in cases of similar nature Allahaba.d Bench 



has dismissed the prayer of the petitioners in 
those original applications which Should be adopted by this Bench, 

The Petitioners before 
the Allahaj,aJ Bench had been repatriated to their Parent Depa-1nt and they had been pickedupfO 

different cadres and departent3 to work as DA and they were also designated as E.D.A. 
Petitjors before the Allahabad Bench nst having either appeared in the examinatjom or bein0 *nsuccess1 after appearing inthe examinations, they were repatriated and 
therefore,the Allababad Bench held that the Petitioners had no right to the post and 
they not having been either succesg1 Or not having appeared in the exninatjon they 
have no right to continue and therefore,they 
are bound to be repatrja.Th. Jabalpur Bench 
also took the very same view so far as the 
rights of the incumbents are concerned and with which we have also no dispute but the 
Aulahabad Bench had only considered the 
technicalities of the provisions contained in the manual and had not considered the 
aspects dealt by the Jabalpur Bench so far 
as the extendjn0 of Substantial and 	trl justice is conoemned.There is no indication in the judgnent of the kllahabai Ber 
the Hon 'ble Judges had considered the experience 
the petitic)r)ers had gained and that their 
substitutes Would also Occupy the post Without 
any experienoe and Without having passed any test.Last but not the lQ-aat the view of the Hon'ble Supreme Court inthe case of Dr.A.E.Jajn 
was also not noticed by the Allahad Benek, 
There fore ,with our great respect to t he Ho n 'ble 
Judges-  6f the Allah,ad Bench we are unable to 
follow the view taken by them and with tespect 
we would follow the view taken by the Jabalpur 
Bench. 

We also note that C.A.G. has power to give 
an individual EDA additional chances beyond the 
maximum of six for appearing in the departental 
tee t,It would app- ar frcik the table at page N • 5 hat at least two petitioners have cleared the 
departhen1 test in part and all availed of at 

one chance,We hope and believe that qiver, 
another opportunity even those who did n ppr for the departmental test n right earnest so far, will put in their maximum efforts to do so now, 
t the same time we also ho'.e that in congonanc 
ith C.A.Gs circular dated 2-2-1989 the petiti.. 

be Supported by the departent through 
training progralunes Correspondence course and coaching etc.to  improve their professional 
knowledge necessary for passing the test". 
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Finally at paragraph 12 of t e jucInent,the 

Guiahati Bench g'e oertain directions which 

are as fohows: 

uKeeping  all these inview,particularly 
following the judgment.an5 order of the 
Jabalpur Bench we ard disposing all these 
cas&with the following directionsi- 

The respondents shall count the number 
of chances already physically taken by 
each of the applicants.The number of 
opportunities offered,but not availed 
of should be ignored. 

After counting the number of chances in 
this manner those who have physically 
availed of all the six chances shall be 
given one additional special chance for 
preparing in the test to be held in 1991 
or in the first half of 1992.Out of the 
two aforesaid tests each candidate will 
be given the opticn to be exercised at 
least one month before the tent of 
selecting only one of the tests. 

Those who have not availed of six physical 
chances shall be given the remaining chances 
so as to make a total of six chances for 
passing the deparVnental test.In their cases 
if they do not avail of any future chance 
they would be deemed to have appeared for 
the purpose of counting the total nbe r of 
chances. 

a) 	If any of these applicants succeed in the 
tast to be held irifutire within the chances 
computed in sub-paragraphs (b and c) above 
he shall be considered for absorption as 
Divisional Accountan t.Those who fail wilibe 
liable to be repatriated to their parent 
cadre and depar ment. 

€) 	That interim orders passed in each of the 
cases stands merged with this final order 
and the impugne5 orders of repatriation 
alr'ady issued shall be held in abeyance 
for giving effect to the orders passed in 
sub paragraphs (a to a) above .N 
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The Jabalpur Bench of the Central Administrative 

Tribunal also gave certain directiDns which are 

practically similar in nature to that of the 

directions given by the Guwahati Bench(quoted above). 

They are as follows - 

"It is however,nOt necess3ry to t: into 
the controversy to the number of chances 
given to various ap'-'licants in terms of 
actual physical number of chances availed 
of or opportunity provided to appear in 
the DAGE.The spirit of the instructions 
contained in the Comptroller and Auditor 
General's circular of 2nd ]èbruary,1989 
also is that even training could be 
provided to the existing EDAs to enable 
them to pass the DAGE .Unde r these 
instructions it is necessary for the 
EDAs to appear and qualify in the DAGE 
failing which they are liable to be 
reverted to their original position in 
the parent department. If some of 

the 

persons have completed or availed of 
their maximum six number of chances, then 
the Comptroller and Auditor General can 
further give an opportunity of another 
chance to appear in the examination. 

Therefore we say that the 
instructions contined in the letter dated 
2.2.1989 of the Office of 

the CAG hou1d, be 

enforced in the light of the policy decision 

of the C.A.G. The preamble of this letter 
dated 2.2.1989 states thats 

Ea ljer,alifYg the Divisional 
Accountant's Grade Examination was not 
compulsory for the Emergency Divisional 
Accountants. However, with the issue of this 
office letters No.4388_N.I /43-86-Il dated 
23.12.1986 read with letter No.3190_N.111/ 
4386-I dated 17.8.1987 it has been made 
compulsOrx' for the emergency DjViSiOflEJ 

Accountants Grade EarninatiOfl failing which 
they are liable to be reverted to their 
original position." 

Further in regard to the neeb to: 
giving training and guideance to the ED5 
before they take the final chance for 
qualifying in the DAGL of this circular 



clarifies. 

'Although it is incumbent upon the E.D.As 
concerned to appear in theexaminatien wit-h -ful-1 --
preparation, in order to help them in qualifying 
the examination it has been decided that a 
training programme through correspondence may be 
imparted to them. The training may consist of 
sending model answers to all the questions in 
different subjects for the past five Divisional 
Accountants Grade Exarninat ion held by your office. 
After a month of the issue of the said model 
answers, the Emergency Divisional Accountants 
may be asked (through correspondence only) to solve 
a set of questions in different subjects and 
forward the ansers scripts to your off ice.Thes. 
answer papers may be examined and mistakes 
committed by them pointed out specifically and 
the ansr scripts be returned to them. 

Accordingly, before reverting the EDAs to 
their original position they ought to be given 
the necessary training guidance for taking the 
final examination i.e. the D.A.G.E. 

We are nois left with a few other arguments 
advanced by the applicants which might deserve 
consideration. 

It has been stated that most of the 
applicants have become somewhat old and may have 
even lost the capacity to pass the DAGE but their., I 
long and satisfactory service whatever may be the 
their status as a deputationist or otherwise, shi4 
not be ignored and they phould not be repatrieted 
reiy on account of the fa1ure of their passin; 

the examination.-  This would involve hardship 
because several of the applicants would have to 
get reverted to the posts carrying lower pay. It 
has also been stated that they have been 
repatriated without notice and without prior 

consuI*ation with the parent department. These 
applicants have been serving in various depart- 
menteas 	sor qute sometime. They have not 
only acquired experience but a presumption can 
be drawn that the performance of these EDAs in 
discharclnc thar cuties has been satisfactory. 
No contrary vsr:rts has been made by the 
respondents as far as the performance is concerned 

There is also some force in some of these 
r1scel1an: 	rc:rats. 

For the reasons discussed A the net result, 
we consider it reasonable and appropriate to 
direct as follows :- 	 - 

(a) 	A].1 those candidates who have exhausted 
their maximum nuner of six chances or even taken 

1 one more chance in terms of the A.G.M.p.'5  letter 
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of 21.1.1987 quoted in pare 4 of the judgment read 
with CAG's letter of 2.2.1989 should be given one 
more last opportunity as a one time measire. Even 
under the aforesaid existing instruction CAG j 
empowered to grant more than 6 chances. They should 
be allowed to appear in the next examination for 
Divisional Accountants likely to be held in ?rch 
or September,1991 and if they pass they should be 
considered for absorption as Divisional Accountants. 

All those candidates who have exhausted their 
maxi4*zin number of six chances or even taken one more 
chance in terms of the A,.M.P.'5 letter of 21.1.1987 
quoted in para 4 of this judgment read with SAG's 
letter of 2.2.1989 should be given one more last 
opportunity as a one time measure. Even under the 
aforesaid existing instruction CAG4s empowered to 
grant more than 6 chances. They should be allowed to 
appear in the next examination for Divisional 
Accountants likely to be held in March or September1  
1991 and if they pass they should be considered for 
absorption as Divisional Accountants. 

All those applicants who have not yet exhausted I their maximum number of six chances, counted 
physically, not in terms of opportunities gisn,should 
be allowed to avail of the opportunities of those 
chances. However, for counting these chances hencefo 
an opportunity given but not availed of will also 
be counted. 

If any of the applicants does not pass the 
test/s in the light of the above stipulations then 
he should be liable to be reverted to his parent 
department permanently. 	 - 	- -• 

Before reverting the E.D.A.s to their origaal 
position they ought to be given the necessary gidance 
and training for taking the final examination i.e. 
the D.AG.E. 	 - 

The tender shall also apply to all the 
applicants Who have already been served orders of 
repatriat ion to their parent department* fuch.orders 
of repatriation will remain in abeyance, hose who 
have been already relieved shall be taken back on 
duty on their former post until the matter in 
resolved as above. Their interim period will be 
treated as leave  as admissible including ext addinary 
leave, if necessary. Those who have joined in their 
parent department already shall continue toemain 
on their new posts in the parent departmet but ohe 
opportunity to appear in the test as in (a) above - 
should be extended and if they pass they may be 
considered--for absorption as Divisional Accountants 

AV 

 

- 	 fl 
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5. 	Indidenta1ly, it may be mentioned that 

the Jabalpur Bench cases mentiod above were carried 

in appeal to the Hon'ble Supreme Court by the Union 

of India which formed subject matter of Special 

Leave to Appea1(Civi1).s. 11192 to 11206 of 1991. 

Their Lordships were pleased to dismiss the Special 

Leave Petitions thereby upholding the view taken by 

the Jabalpur Bench,The order passed by the Hon'ble 

Supreme Court may not be strictly construed as a 

declaraUon of law under Article 141 of Constitution 

but the fact remains that the view of the Jabalpur 

Bench has been upheld by the Hon'ble Supreme Court, 

In the circumstances stated above,we are in respectful I 

agreement with the views expressed by the Qiwahati 

Bench and the Jabalpur Bench and we respectfully 

d . 1 s-agree with the view; taken by the Allahabad 

Bench e specially because the view of the Jabalpur 

Bench has been upheld by the Hon'ble Supreme Court. 

Therefore to avoid conflict of opinion,we would adopt 

the directions given by the Guwahati Bench and the 

Jabalpur Bench and would direct the Opposite Parties 

in these two cases to follow the same procedure as 

indicated in the judnents passed by the Guwahati 

Bench and the Jabalpur Bench quoted above. 

6. 	Thus, both these applicatio! are accc'rinc4I 

disposed of leaving the parties to bar their own cost 

C 	
Achrya. 

- 	 - 	 - e — 	 .•.... .... .. 
MEMBER (A MINISTRATI'Y4) 	 VICE CHAIRMAN I 
Central Admn. Tribinal, 
Cuttak Bench/K.Mohanty. 
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