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CENTRAL ADMINISTRATIVE TRIBUNAL 

CUTTACK BELCH: CUT TACK, 

Original Application No.3 of 1991. 

Date ofdecision: Ptpril 20 1992. 

All India Te].ecan Employees 
Union, Bhubaneswar and others 

ye r sus 

Applicants. 

Union of India and others •.. 	 Respondents. 

For the applicants ... 	M/s. B. S. Mi s r a, 
N. K. Behera, 
G.P.Misra,vocates, 

or the respondents 1 and2 	Mr.P.N.Mohapatra, 
Addi. Standing Counse I (Central) 

For the respondents 3 to 7 ... Mr,G.A.R.Dora, Advocate. 

CORAM 

THE HOURA3LE MR. K. P. ACHARYA, VICE-CH AIRMAN 

A N D 

THE HONOURABLE MR.C.S.W ADEY,MEMBER(J.MINISTRATIVE) 

Whether reportex:s of local papers may be alled to 
see the judgrent ? yes. 

To be referred to the Reporters or not ? 

Whether Their Lordships wish tose the fair copy 
of the judgment ? Yes. 
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CENTRAL ADMINI?RATIVE TRIBUNAL 
CUTTACK BECH: CUTTACK. 

Original ApplicationNo.3 of 1991 

Date of decision $ April 20,1992. 

All India Telecom Employees 
Union, Bhubaneswar and others 

Versus 

Union of India and others 

For the applicants ... 

1cr the respondents 

pplicants. 

Respondents. 

M/s,B,S.Misra, 
N. K. Behera, 
G.P.Misra, Advocates. 

Mr.P. N.MOhapatra, 
Mdl. Standing Counsel.Central) 

For the respondents al to 7.. Mr.G.A.R.Dora, Mvocate. 

C OR AM: 

THE H0N0U-A3LE MR, K. P. ACHARYA, VICE -CHAI RMAN 

A N D 

THE HONOURA3LE MR.C. S. PA1DEY,MEMBflR (MINIsTRATIv) 

JUDGMENT 

K. P. ACHARYA, V.C., In this application under SeCti)fl 19 of the 

Administrative Tribunals Act,1985, the applicants pray to 

quash the order passed by the competent authority dated 

27.12.1990 contained in Anncxure-3 transferring Respondents 

3 to 6 and also Respondent No.7 by virtue of an order 

separately passed. 

2. 	Applicant No.1 is All India Telecom Employees Union 

Class III, OriSSa Circle, Bhubarswar represented by its 

Secrctary, Shri B.B.Rout. APplicant NO.2 is All India Telecom 

Employees Union Class III Divisional Branch,BerharnpUr 

represented thro.igh Divisional Secretary, Shri Simadri 

Behera and applicant No.3 is Simadri Behera himself. 

/ 
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Vide inncxure-3, 4 persOnS were transferred frQn Koraput, 

Bidyadhar Pradhan was transferred from Koraput to phulbani 

and K.S.nakar Acharya,Harihar prasad Mohapatra and 

p• K.Praharaj were transferred fran Koraput to BerhatttpUr. 

\)lde AnnexUre-R/2 dated 19. 12. 1990 K.K.Panigrahi, Telephone 

Operitor posted at Koraput was transferred to BerhampUr. 

Alit hese transfers are sought to be challenged and prayed to 

be cruashed. 

3• 	Intheir counter, the respondents maintained that 

these transfers of the incumbents dontained in Annexure-3 

have been made on their request and the transfer of K.K. 

Panigrahi was made on temporary basis ashis present tenurE 

as Assistant Secretary of the Union still exists and 

this transfer hasbeefl made according to the instructions 

contained in DOT No.71_14/825PB 1 dated 22.5.1982. ThercfO rrl- 

accordiLg to the respondents the orders of transfer shou1 

not be unsettled - rather it should be sustained. 

e haveheard Mr.B.S.Mi a,leatrted counsel for the 

appliCantS: Mr.P.N.MthaPatra, learned Additional standing 

counsci(Central) for the respondents 1 and 2 and Mr.C.A.R. 

Dora, learned counsel for the respondents 3 to 7. 

5. 	
At the outset we must point out that this case 

suffa rs from an incurable irregularity/ illegality. The 

Statu.te makes a specific pc oviE; 
ion that app licati on filed 

jointly by more than one person cannot be entertained 

unless a specific permiESIOfl hasbeen granted by the Court. 

In the present case, no such application 
with any such 

prayer has been made and therefore the Court at no point of 

time ha permitted the applicants to jointly file the 
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application, Hence,  we are of view that on this ground 

alone the application is liable to be dismissed, 

Now, caning to the merits of the case, it was urged 

by Mr.P.N.Mohapatra, learned Additional Standing Counsel. 

(Central) and adopted by Mr.Dora that the applicants 1. and 

2 have no lcus standi to challenge the order of transfer 

passed bythe administrtive authority. The entire discretion 

vests with the canpetent administrative authority as to 

who should hold which post and the discretion of the 

anpetent administrative authority cannot be fettered by 

employees Union. In reply thereto Mr.B.S.Misra submitted 

that once there is a violationof the provisions contained in 

Rule 38 of the P & T.Manual the Union has a right to protect 

the interest of other members of the Union whose seniority 

would be affected. It Was furthermore submitted by Mr,B.S. 

Misra that transfer onn request is not allied and in case 

it beccnes operative it cannot invade the seniority of 

other incumbents who had applied earlier for transfer on 

n request. 

We have given our anxious consideration tothe 

arguments advanced at the Bar. In the case of Mrs. Shilpi 

Bose and others vrs. State of Bihar and others reported in 

AIR 1991 SC 532 Their Lordships have been pleased to ley 

dcin that Courts should not ordinarily interfere in Cases of 

transfer of Government servants unless there is violation of 

statutory mandatory rules or in cases of malafide. In the 

present case, admittedly there is &o violation of any 

mandatory statutory rules, We had called upon Mr.B.S.Misra 

to point out as to whether the applicants have stated any 
v 
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malafide. Mr.Misra submitted and drew our attention to 

paragraph 9 of the original application/it is stated that 

while review application against the judgment passed in 

O.A.84 of 1989 was pending déterminationby this Court, 

the canpetent authority, clandestinely moved and tried to 

circumvent the orders of this Tribunal by transferring 

Respondents 3 to 7 ft Q'n Kor aput Di vis ion to Be rh ampur 

in order to subterfuse the orders of this Tribunal.We 

cannot conceive as to how there was a clandestine move on the 

part of the respondents in issuing the transfer order 

transferring Respondents 3 to 7. That apart, conceding 

for the sake of argument that the ccxnpetent authority 

passed order while review application was pending 

determination, we also cannot conceive as to h' there was 

malafide on the part of the cnpetent authority. Intieir 

judicial pronouncement the Apex Court has held that question 

of malafide must be specifically pleaded and it must be 

proved to the hilt. In the present case, there is only a 

bare averment in paragraph 12 of the petition that the 

transfer order was passed on malafide basis. We repeat 

thrt no specifi instanCes have been given any where 

in the peadings except the matters stated above. A general 

observation or general averment pleading malafide will not 

be sufficient for the present purpose. Therefore, there is 

no escape from the conclusion ti3t ihthe present case there 

is no case of malafide or violation of statutory mandatory 

rules. Hence, the dictum laid dn by Their LordShipS in the 

case of Mrs.Shilpi Bose and others (supra) applies 

mutatiS mutandis to the facts of the present case debarririg/ 

t\ fran jterferiflg in the matter. 
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Mr.Misra, learned counsel for the applicant submitted 

that transfer on own request is not permissible and in case 

it is permissible it should not affect the seniority of 

others. In the case of Mrs. Shilpi Bose the Hon'ble High 

Court of Patna quashed the order of transfer on -the ground 

that transfer on Ov7n request should not hwebeen allci'ed. 

But contrary view was expressed by the Hon'ble Suçeme Court 

that discretion vests with the cnpetent authority to 

order transfer on cwn request. We are bound by the views 

of the Hon'ble Supreme Court. 	 / 

Mr.Misra then submitted that there would be violation 

of iie provisioscontained in Rule 38 of the P &r Manual 

by vrtue of such transfer affecting seniority posiion. 

Mmittedly, T & T Manual dxs not have any statutory force. 

It Contains administrative instructions. In the case of 

Mrs. Shilpi Bose the Supreme Court has further held that 

in case there is any violation of administrative instruCtions1  

the affected party should approach the higher authority 

instead of seeking interference by the Court. In case 

seniority is affected as contended by Mr.Misra, we give 

opportunity to the persons aggrieved to approach the 

higher authorities and place their grievance before the 

higher authities who would dispose of the representations 

of the persons aggrieved according to the rules but we 

would not like to express any opinion on this aspect. 

It was lastly contended by Mr.Mohapatra and adopted 

by Mr.Dora that the Union has no right to invoke the 

jurisdiction of this Bench when the so called affected 

rties have not felt aggrieved and have not cane \  
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up before this Court. Mr.Misra submitted that though others 

have not cane up before this Court yet Sirnadri Be ra who is 

one of the affected persons is Applicant iIo.3. Mr.Dora 

invited our attentiQn to the counter filed by Respondents 

1 and 2. In paragraph 7 of the counter it is stated as 

foil CW s; 

" The claim of the petitioners will be 
considered only when they apply throuçh proper 
channel. The T.D.E.,Koraput has me it clear 
ove r ph one that no s uch request is received 
from Sri Behera and Sri Misra. 

Frcm this averment we are boundto presume that neither 

hri Behoa nor Shri Mishra have filed any representation for 

th:ir transfer. Mr.Misra learned counsel f or the applicants 

vehemently submitted before us that they have filed sh 

nresentation ar-O the above quoted averment is nothing but 

ng and false. We had called upon Mr.Misra to file a copy 

of the representation in order to counteract the averments 

finding place in the counter. Mr.Misra submitted that copy 

of the representation has not been retained by the applints 

and therefore, it could not be filed. We ar:: unable to 

conceive a situation that a Gornment service wile filing 

representation e4nobt maintain a cy of the same and there-

fore we accept the sthtement me in the counter that no such 

representation for transfer on ov7n request has been filed by 

Mr • Mi ar a. 

11. 	In view of the irregularities/ illegalities pointed 

tout in the opening paragraph of this judgment and in view 
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of the reasons given above, we find no merit in this 

app1iction which stands dmissed leaving the parties to 

beer their n costs, 

,..••.. 	•.e...... 
MEMBER ()Mi TI 

\x-A 

..•.•.......•....... S. 

VICE -CHAIRMAM 

Central Administrative Tr 
Cuttack Bench, Cuttack. 
April 20, 1992/Sarangi. 


