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JUDGMENT

MR #K,PACHARYA,VICE-CHAIRMAN, The applicant, Shri Pyari Mohan Mohapatra

is @ member of the Indian Administrative Service having
been allotted to Orissa cadre belonging to 1963 batch. He
has served the State Government of Orissa in different
capacities and so also his services were placed at the
disposal of the Central Government. He had also served

the Central Government in different capacities. During his
incumbency a@s Deputy Chief Administrator of the Dandakaranya
Project, the applicant was appointed as the Chief
Administrator, Dandakaranya Project with effect from
28.5,1980 vide Annexure-l1 dated 4/7th June, 1980 and he
continued as such for @ good bit of time. Before the
applicant joined the post of Chief Administrator, the post
in question was equivalent to the post of an Additional
Secretary to Government of India carrying & pay scale of
Rs.3000/-. Later, the post of Chief Administrator was down
graded and was declared as equivalent to the post of Joint

Secretary to the Government of Indi@ in the pay scale of

" Rse2500-125/2-2750/=. The applicant completed his two years

service as Chief Administrator with effect from 28,5,1982.
According to the applicant, he is entitled to increment in
the supertime scale of I.A.,3, with effect from 28.5.,1982,
But vide notification bearing No.7(39)/80.2dmn.II dated
7.7.1980, though the post of Chief Administrator was down
graded having been equated with the post of a Joint

Secretary in the Government of India, carrying pay scale
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Qﬁentioned above, it was stated in the notification endorsed



to the Feae & Cos0s that the pay of the applicant would be
restricted to Rs.2500/~- per month. later vide Annexure - 5
dated.15.6.1982, the F.hs & Cu2.0., Dandakaranya Project was
informed by the Deputy Secretary to the Government of India
in the Ministry of Supply and Rehabilitation that the
restriction of the pay of the applicant as Chief Administrator
Dandakaranya Project at ps.2500/- per month in the scale of
pay of Rs.2500-125/2-2750/~ may be treated as having been
withdrawn with effect from 3.3,1982 and the applicant

(Shri Mohapatra) will be eligible to get the increment in
the supertime scale only after completion of the required
service from 3,3,1982, On receipt of this communication the
applicant made representations to the Ministry and then
filed @ memorial #3:€%e President which did not yield any
fruitful result and such representation and memorial having
been turned down the applicant has filed this original
dpplication with a prayer to quash Annexures-5 and 10 and to
give a declaration that the applicant is entitled to the
increment with effect from 28.5,1992,

2. The Ministry of Supply and Rehabilitation, Cabinet
Secretariat not having been made @ party in this application,
the applicant moved this Bench for amendment to the original
application to the extent of adding the Secretary to the
Government of India, Department of Supply and Rehabilitation‘
Ministry of Supply and Rehabilitation, Cabinet Secretariat,
New Delhi as one of the opposite parties. This amendment

was a@llowed vide order dated 23.9.,1992 passed Miscellaneous

Qﬁgplication No., 402 of 1992 and hence Secretary to the
)
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Government of India in the Ministry of Supply and

Rehabilitation was arrayed as Respondent No.3.

3. ' Counter has been filed on behalf of Respondent

No.l, Secretary to the Government of India, Department of

Personnel and Training, and alsc on behalf of Respondent

No,2, i.e. State

Secretary to the

of Orissa represented by the Special

Government of Orissa, General

“Administration Department,

4. In the
it is maintained
holding the post
that the name of

which he belongs

counter, filed on behalf of Respondent No.1,
that the first stage of eligibility for

of Joint Secretary and equivalent post is
the Officer irrespective of the service bo

should be included in the Joint Secretary

Suitability list. Bach year the cadre controlling authorities

of various services are asked to recommend names of officers

for consideration for appointment to various posts covered

under the Senior Staffing Scheme. After the suitability list

is prepared, officers are considered keeping in mind the

job requirements

experience of the officers in the field of choice. According

of each post and qualifications and

to the Respondent No.l, the applicant was eligible for

consideration for inclusion of his name in the Joint

Secretary suitability list in the year 1980. Though the

case of the applicant was considered, he was not found

suitable for such inclusion by the competmet authority,.His

case was reviewed in the year 1981 for empanelment for

holding post in the level of Joint Secretary under the

Government of India, The applicant's case along with others
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Was considered by the Screening Committee in its meeting
held on 28.12.,1981 and thereafter recommendations of the
Screening Committee were placed before the Board in its
meeting held on 15,2.1982, On the recommendation%%?f the
Board, the competent authority had approved the embanelment
of the applicant to hold the post in the level of Joint
Secretary in the Government of India with effect from
3.3.1982, Since the empanelment took some time to be
finalised, the pay of the applicant was restricted to
Rse2500/~per month and soon after his name found place in
the list, it was ordered that the restriction imposed would
be effective only till 3.3,1982, In a crux it is maihtained
that the case being devoid of merit is liable to be dismisses
54 In its counter, it is maintained by the
Respondent No.2 that the applicant at first was not found
suitable by the Government of India to be empanelled for
the post of Joint Secretary in the Government of India, but
the Joint Screening Committee at the State level met on
12.3.1981 and the applicant was found fit for promotion

to the supertime scale in the State. Other grounds stated
in the counter filed on behalf of the Regpondent No.2 is-
not relevant for the present purpose.

6e Incidentally it may be mentioned here that
Mr.U.B.Mohapatra, learned Additional Standing Counsel (Central
had submitted that Respondent No.3, i.e. Secretary to the
Government of India, Ministry of Supply and Rehabilitation
does not intend to file a separate counter and it would

w§60pt the counter filed by the Respondent No.l.
A
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7 I have heard Mr.J.Das,learned counsel for the
applicant, Mr.K.C.Mohanty;learned Government Advocate
(State) for the respondent No.2 and Mr.U.B.Mohapatra,
learned Additional Standing Counsel(Centrsl) for the
Respondent Nos. 1 and 3 at a considerable length.

8. The undisputed fact before me is that vide
Annexure-l dated 7.6.1980, the applicant was appointed as
the Chief Administrator, Dandakaranya Project with effect
from the forenoon of 28,5,1980 after the post of Chief
Administrator was down graded méking the same equivalent
to the post of Joint Secretary of the Government of India.
.* N Further admitted case of the parties is that
while Presidential order was issued appointing the
petitioner as Chief Administrator,Dandakaranya Project,
Pay Scale of Chief Administrator was fixed at Rse2500-125/2«
=2750 from the forenoon of 28th May,1980 which is evident
from “nnexure-2 dated 7th June,1980. Further admitted

case of the parties is that the Ministry while passing such
an order and endorsing @ copy of the order to the F.A. &
C+4,0. Observed that the pay of the petitioner would be
restricted to Rs.25004 per month till further orders.
Subsequently vide Annexure-=5 dated 15th June,1982, the
Ministry of Supply and Rehabilitation Department further
informed the Financial Adviser and Chief Accounts Officer
that the restriction imposed earlier stands withdrawn with
effect from 3rd March,1982, In these circumstances, the

petitioner was given a fixed pay of Rs«2500/- from 28th

May,1980 to 3rd March,1982 and it was further observed in

\Amnexure-S that the petitioner will be eligible to get the
N



increment in the time scale only after completion of
the required service from 3rd March,1982 which in
otherwords means that after 3rd March,1984 the petitioner
will be entitled to his due increment. In order to justify
this action on the part of the concerned authority, it is
maintained in thejg counter affidavit filed on behalf of

o
Opposite Party No.l that the empa@nelment of the petitioner
to hold the post at the level of the Joint Secretary,
Government of India was made effective from 3rd March,1983,
At the cost of repetition it mey be stated that in April,
1980 the Department of Rehabilitation proposed the
appointment of the applicant as Chief Administrator,
Dandakaranya Development Authority in the Joint
Secretary's scale of pay. This evidently means that the
petitioner was discharging the duties and responsibilities
of @ Joint Secretary to the Government of India having
been endowed with the sa@me status. Once an officer is
vested with the status, duties and responsibilities of a
post in & particular cadre, he is definitely entitleqféhe
scale of pay prescribed for the said post. No Rule could
be placed before me authorising the concerned authority
to restrict the pay of the petitioner to Rs.2500/-,because
of the fact that he had not been empanelled. If the
empanelment was & pre condition to confer the benefit of
the increment due to an officer of the Joint Secretary's
level then in my opinion for the compliance of the
principle of natural justice, the officer namely the

| petitioner should have been informed of this fact. It
N



would have remained open to him to either accept the
same or decline to accept the same and incase the
petitioner would have ac@epted the same principle of
estoppel would have arisem against him,Apart from

the above,it requires to be noted that in the year
1981 the case of the -etitioner was reviewed for
empanelment and in its meeting held on 28th December,
1981,The Screening Committee recommended the case

of the petitioner which was placed before the Board
on 15th February,1982,The competent authority approved
the empanelment with effect from 3rd March, 1982,

Even though the petitioner was found &%%é“for
empanelment during his incumbency as Chi';f Administrator
of the Dandakaranya Project he was allowed to continue
in a post which was equivalent +to the status and
responsibility of a Joint Secretary.There fore,there is
no escape fromthe conclusion that déspite the facto
that the petitioneér-was found to be uﬁsuitable for
empanelment as Joint Secretary, the Government of India
did not deprive the petitioner from the status and
responsibility of a Joint Secretary.Rather the
Petitioner was allowed to disdharge the duties and
responsibilites of a Joint Secpetary continuously and

without any break from 28th May,1980 to 3rd March,1982.

The restriction should have been lifted from the
date on whicht hepetitioner had discharged the duties
and responsibilities of a Joint Secretary i.e. 28th

May, 1980 especially keeping inview the fact that the
r
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Petitioner was eligible for consideration for

inclusion of his name in the Joint Secretary's

suitable list in the year 1980,

10, Another important fact cannot go un=-neticed,
Suppose a particular officer se-rving ina particular
grade is given the post of higher responsibilities
and status in the higher grade,would he not be
entitled to the pay scale prescribed for the post

in the higher grade on the principle of equal pay

for equal work.The only answer would be in the
affirmative ,Rightly and fairly this settled position
of law was not disputed at the Bar,In this connection
I feel persuaded to dopt the view taken by the Orissa
High Court in a judgment reported in 1985 (1)0.L.R.

492 Dibakar Parida Vs, State of Orissa and others)

In this case the Division -Bench observed as follows :

"An employee appointed on a graded scale is
entitled to his salary according to the scale,
He is entitled to the increments at reqular
intervals according to the scale of pay.His
entitlement to increments can only be taken
away in accordance with law, for example, if
the increment is withheld by way of penalty
in a disciplinary proceeding or where the
rules authorise such withholding on failure
of the employee to comply with or satisfy

a particilar requirement,namely,passing a
specified examination or test etc.Therefore,
unless deprived by law the employee is
entitled to increments at reqular intervals",

The only point on which the respondents could emphasise
is the increment wo:ld not be allowed as the requirement

namely passing of spe cified examination or test has

iibeen complied with,In the case of the presemt applicant
‘AN
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he was not recuired to pass any examination or test,
Therefore, in my opinion the principles laid down
(quoted above) apply in full force to the facts of
the present case and it would be against all canons
of equity,Justice and fair play to deprive the
petitioner of the emoluments prescribed for the post
of a Joint Secretary to the Government of India,

11, In view of the discussions made above,I
am of opinicn that the petitioner is entitled to

the increment due to him soonafter completion of
two years with effect from 28tk May, 1980 and
therefore, it is directed that due increment be given
to the petitioner with effeet from 28th May,1982,
The arrear financial benefits on this account be
calculated and paid to the petitioner within sixty
days from the date of receipt of a copy of this
judgment.,

12, Thus, the application stands allowed lea ing

the p arties to beartheir own costs.

/» B
oz ;fQ§

)

..0-0.00...--.

VICE CHAIRMAN

Central ‘J%Psvtrﬁtive Tribunal,
Cuttack Benc ;"\%ﬁ\fack/s'arangi/_l’

12.4,93,




