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JUDGMENT

MR oK oP «ACHARYA, VICE-CHAIRMAN, Ir this application under Section 19 of the
Admimistrative Tribunals Act, 1985, the petitionmer prays to
quash the order passed by the competemt authority comtaired
in Anpexure-4 dated 11.5.1991 tramnsferring the petitionmer
from Balasore to Gamgtok.

2. Shortly stated, the case of the petitiocner is that

he is a Lower Division Clerk workirg inr the office of the
Garrison Engireer(I) OP No. 4 at Chamdipur im the district

of Balasore. The petitiomer has been working as such since

1980 amd it is for the first time that he has been transferregi
vide Anmexure-4. Hence this applicatiom with the aforesaid
prayer. ‘

3. In their counter the Opposite parties maimtained

that the tramsfer order is for admimistrative comvenience,
exigency of service amnd the imterest of the state and thereforé
the impugmed order should not be set aside/ rather it should
be sustained.

4. I have heard Mr.Baug, learmed counsel for the
petitiomer arnd Mr.Ashok Mohamty, learmed Starding Counsel for
the Central Govermment at a comsiderable lergth,

5 While assailimg the impugned order-Amnexure-4 it

was submitted by Mr.Baug that admittedly the petitioner being
a member of the scheduled tribe has beeﬁ vested with certain
privileges by the Parliamemtary Committee whichhas ladd down
that members of the scheduled tribe should nmot be tramnsferred,

and in addition to the same it was submitted by Mr. Baug that

Xzspoiatmeat of the petitiomer beimg agaimst a reservatiom quota
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or regicnal basis, the impugned order is illegal amd
incoperative. Lastly it was comtemded that the impugned order
of tramsfer has been passed in clear violation of the
admimistrative instructioms contained in annexures A & B
to the counmter.

6. On the other hand it.was strengously urged by
Mr.Ashok Mohamty, learmed Standing Counsel that the petitioner
has joimed service with eyes open having an all India
tramsfer liability which has been specifically memtionred

im the order of‘appointmeut and which has beemn accepted

by the petitiomer. It was further comtended by Mr .Moharty
that im view of the law laid dowm by Their Lordships i%g the
Supreme Court im the case of Mr.S§ilpi Bose amd others vrs.
Union of Imdia & others reported im AIR 1991 Supreme Court
532, this Court should not interfere with the impugnmed
order of tramsfer.

7. I have givem my amxiocus comsideratiom to the
arguments advarced by Mr.Mohamty ard before I express any
opirion, it is necessary to quote the observations of Their
Lordships in the case of Umion of Imdia vrs. HeN.Kirtania
reported in 1989 Supreme Court cases(L¥S) 481.Their

Lordships were pleased to observe as followss®

"The respondemt being a Cemtral Govermment Employee
holdfa tramnsfer able post ard he was liable to be
transferred from one place to the other im the
count®g; he has no legal right to imasist for his
posti at Calcutta or at anyother place of his
choice. We do not approve of the vavelier manraner¥d
ir which the impugned orders have been issued

myithout comsidering the correct legal position.

N
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Tramsfermdwg of a public servant made on
administrative grounds or im public insterest
should mot be imterfered with unless there are
strong amrd pressimrg grounds remdering the
transfer order illegal om the groumnd of violation
of statutory, mardatory rules or on ground of
malafides".

In the case of Mrs.Silpi Bose & others(SUPRA)

at paragraph-4 Their Lordships were pleased to observe as

follows

8.

"Ir our opiriom, the Courts should aot imterefere
with a transfer order which is made inm public
interest amd for administrative reasoms unless
the orders are made in viclation of amny mandatory,
statutory rules or om the ground of malafide.

The government servant holding a transferable

post has no vested right to remair posted at one
place or the other; he is liable to be transferred
from ore place to the other. Transfer orders issued
by the competent authority do not violate his
legal rights. Even if a transfer order is passed
in violation of executive imstructioms or orders,
the Courtgordimarily should not interefere with
the order ualess affected party should approach
the higher authorities im the department. If the
Uourts coatinue to inmterefere with day to day
tramsfer orders issued by the Government and

its subordipate authorities there will be
compldéd@iei“ﬁ% the administration which would

not be comducive to public imterest".

From the above quoted observations of Their

Lordships the ratio decidendi is as follows 3

9.

1. Normally a transfer order should not be
interefef®éd with;

2. It canm only be 1nterfenu§§”wgth when there
is malafide or biesf ap by the

aggrieved party or where there is a violation
of mandatory, statutory rules.

At the outset I may state that neither in the

pleadings mor duriang the course of argument anything has been

\;tated or was amgued on the question of malafide. Neither
~N
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in the pleadirgs mor during the course of arguments
aaythiag has been stated regarding vidlation of the
mandatory, statutory rules. The only poiant on whi€¢h

a strenuous argument was advanmced by Mr.Baug is that
the petitioner beiag a member of the reserved commuaity
has mo liability to be tramsferred uaggi the order of
transfer whﬁ:? is in violation of the instructions
comtained in Aanexures A & B. In support of these¢
contentions Mr.Baug relied on the Office Memorandum
bearimg No.AB-14017/27/89-ST.(RR), dated 20th June, 1989
issued by the Department of Personnel & Training which

runs thus

“The unmdersigmed is directed to say that

a Committee of Members of Parliament,which
examined matters relating to represeatation

of Scheduled Castes and Scheduled Tribes

in Goverament Services has recommended that
the tribals should, as far as possible be
posted mear their natiwve place. The
recommendatica has been examined carefully.

It may aot be possible or desirable to laid
downm that holders(belonging to SC/ST) of

Group A and Group B posts who have all Inmdia
transfer liability should be posted mear
their matiwve places.It has however been
decided that in the case of holders of Group C
and Group D posts who have been recruited on
regionmal basis amd would belong to Scheduled
Tribes may be givenm postiag as far as possible,
subject to the admimistrative constraiats

near their mative places within the regioa®.

In my opiaion this has mo application to the
preseat petitiomer because mothimg has been said therein
regardiag Group C employees who have an all India transfer

liability, as ia the case of all India transfer liability
AN
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‘saddled 7 over Group A & B, That apart the words

‘as far as possible' gives sufficient discretionm to the
competent authority to take his decision accordinrg to

the facts and circumstamces af a particular case keeping
in view the exigency of service and interest of the state.
Next it was urged by Mr.Baug that the transfer order is in
. violation of the imstructioms contained im Ammnexures A & B
to the counter. Annexure-A is dated 7th September, 1991.

The impugned order of transfer has been passed om 11.5.1991
much before issuamce of Ammexure-A and therefore it has

RO application to the presemt petitiomer. So far as
Annexure-B is coacerned it is dated 25,2.1991. Mr. Baug
relied upom clause-C of paragraph-4 of the said circular,
wherein it is stated that Clerks, Storekeepers and other
categories of staff workimg in sensitive sectioms will

be transferred to amother nonseasitive section withia the
division or ancther division or CF/CWE-Headouarters

as far as possible within the station. Apart from that

I would say fbm?hl:muage of the circular it would be
found that the word 'as far as possible' has beea meationed
and that is very significamt. That apart I am unable to
accept theawg% Mr.Baug so far as ansmexure-B is
concerned becauset?.esubmission made on the basis of the
imstructions contained in Annexure-B does aot fimd place

in the pleadings _oﬁ‘the petitioge;. It would be_ uajust

and improper tb’fake notide of this ardument -5 witinmt

\Jwithout giving an opportunity to the opposite parties
N
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to meet this point amd since the above mentioned

facts do not finmd place in the pleadings of the petitioner,
the opposite parties had no opportunity to meet the same
and therefore this part of the argument advanced by
Mr.Baug is bound to be overlooked and it is hereby

ruled out from comsideration for the reasons sthted above.
10, Assuming for the sake of argument that these
imstructions could be taken nmotice of, I am of opinion that
IT-am~not competent to give any redress on this account to
the petitioner because in the case of Mrs.Shilip Bose &
others (SUPRA) Their Lordships have held that in case
affected party feels aggrieved for violation of amy
administrative instructions, he should gpproach his higher
authority afd.therefore in the present case it is the
higher authority of the petitioner who should devote his
attention to this aspect and if moved, should pass necessary
orders according to law.

i1. Last but mot the least I may say that Mr. Mchaanty
was perfectly justified in stating that the petitiomer
verysell kaew that he is joining a service a sexviee which
has an all India transfer liability.Following the priaciples
laid down by Their Lordships of the Supreme Court, I ‘
would say that the petitioner cammot choose his place of

of posting.However, as a last straw on the camels' back
Mr.Baug submitted that liberty be given to the’petitioner
to once again move the higher authority for coasidering

the case of the petitioner. I have no objection. The

petitioner is at liberty to lbe moved the higher authority
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who may comsider the case of the petitiomer and pass
orders accordingiééj&i.Baug further submitted.that

a post is lying vacant ia the same division af Balasore,
The petitioner should be posted agaiast the same vacant
post. I canmot say amythiag inm this regard. It is for
the higher authority who may also comsider this aspect.
But so far as judicial determimation is coamcermed, I

find no merit inm this application which stands dismissed

leaving the parties to bear their respectiwe cost.

ootz

e e L ] x, 9/
VICE-CHAIRMAN

: ministrative Tribunal
dttack Bench, Cuttack
November, 28, 1991/// Be.K.Sahoo



