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2. To be referred to reporters or not 2 AD
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MR «KaP ACHARYS , VICL-CH+IRMAN, In this application under Section 19 of
the ~Administrative Tribunals Act,1985p the petitiomners pray
that the orders contained in annexures 13 series terminating
the services of the petitioners may be quashed and directions
be issued to the opposite parties to allow the petitioners to
continue in service. |
25 “hortly stated the case of the petitioners(six in
number) is that they were initially appointed as work charged
Khalasis since 1978, 1982 and 1983 under the Executive ILngineer
Central Water &nd Power Commission (0P lio.3). V;de Annexure~10
dated 8.2.1986, their services wefe extended until further
orders and vide Annexure-ll dated 23.4.1988, .the same nature
of order was passed in fevour of the netitioners who were
working as workcharged khalasis. Vide .nnexure-12, some of the
petitioners were employed as Typists under OP No.3 due to
non-availability of regular incumbents. Vide Annﬁxure-l3
dated 24.1.1991, services of @ll the netitioners hawe been
terminated for which this application has been filed with the
aforesaid prayer.

3. In their counter the opﬁosite pédrties maintain that
and workcharged khalasis

due to nonavailebility of posts of typist,/the services of

the petitioners have been dispensed with. It is further

mainte@ined that the case being devoid of merit is liable

to be dismissed.

4., We have heard Mr.C.V.lurty, learned Senior Counsel

@ppearing for the petitioner and Mr.Ashok Mohanty, learnegd

Standing Counsel.

mﬁ. Mr.CaV.Murty emphatically submitted before us that
)



dhe to the long service rendered by the petitioners as
.workcharged kh&lasis, their services should not have beeh
dispensed with, especially when “nnexures-=10,11 and 12 would
indicate that their services have been extended from time to
time and ultimately they have been enggged as typists.
Therefore, Mr.Murty contended that they should be regularised.
6 o Of course the previcus judgments beginning from the
case of Dek Tar Mazdoor fangh, Surinder Singh, Inderpal Yadav
etc. Their Lordships of the Supreme Coutt have consistently
held that once a particular ocerson works continuously for a
long period, his/her services should be regularised, but in
a later judgment reported in ©#«I.Re 1992 B€ 2070 and #«I«R s
1992 SC 2130 Their Lordships have been pleased to hold that
blanket order Wkssued by the Patna High Court directing
regularisation is not just &nd proper. Courts must be cautious
before issuing such an order as the Courts are bound to take
M Jmred if-

into consideration megewmdime existence of sanctioned pnost
and as to whether a particular incumbent is suitable to be
regularised against such post. Adjudication of suitability
of a particular incumbent lies within the province of the
concerned executive authority. Therefore before:-any such o
order is passed, the Court must dook into these aspects
very carefully and cautiously. Keeping in view the latest
dictum laid down by Their Lordships, we do not feel inclined
to issue an order of regularisation of the petitioners.,
However, in paragraph-=7 of the counter it is stated as
follows 3

"However, the applicants will continue to ke

engaged 1in the capacity of seasonal workcharged

khalasi as before. Two of the khalasis heve

been regularised on the basis of compassionate

ground.®
~
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In view of such averment finding place in the counter
we are surprised as to how the concerned authority recommended
juniors of the petitioners for regulérisation which was not
approved by the higher authorities. Howeveglbhsmju%?manbs,
keeping in view the law laid down by the Cupreme éburt in the
case of Inderpal Yadav and Surinder ©ingh, a seniority list
must be maintained and as and when vacancy arises according
to the seniority, the petitioners should be appointed on
regular basis and this view gains support from the judgmentg
passed in Civil Appeal No, 2281,2285,2286,2287,2282 of 1992
(Menaging Director,Orissa Construction Corporation Ltd. and
others vs. Shyam fundar Jena and others). It is necessary to

quote the entire order passed by the Hon'ble Susreme Court.

" These appeals are directed against the judgment of
4 Livision of the Orissa High Court. The High Court
allowed the writ petition of the resnondents -
worknen in the following terms &=

t.e would accordingly direct that the petitioners
shall be paid salary ang ellowances as are paid

to their counter-parts in regular establishment
with effect from the date they were respectively
employed. If in the meanwhile, the scale of pay
has been revised, they would also be entitled

to the same revised scale of pay. Having considered
the contention raised in the counter-affidavit,

we also adopt the direction given in the aforesaid
decision given in the aforesaid decision of this
Court. e direct the Corporation to take services
of such of the petitioners who are in continuous
service of the Corporation for more than 5 years.

So far as the direction of the High Court regarding
payment of salary and allowances is concerned we
clarify that the expression “counter-parts in regular
establishment" in the quote a@bove means in the project
where the workmen are were working.

The Direction given by theHigh Court regarding
regularising the services of the workmen @&re modified
to the extent that the respondent-workmen who have
put in five years of service shall continue in the
&service of the management &nd their services shall

~
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not be dispensed with @nd further the management
shall regularise them as and when re 2gular vacancies
are available. The workmen may be deputed to work
in any of the projects under the control of the
maénagement where vacancies a¢re available. These
ress>ondents-workmen who have served ménagement for
more than five yedrs and whose services, in the
meanwhile have been terminated shall be taken back
in service with continuity of service.

The appeals are disposed of in the above terms
with no order as to costs,"

Needhess to be said that the, ca aéaaunﬁiame
ks
against the judgment passed by the Orissa High Court. We hope
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and trust OP No.3 would strictly adhere tolﬁ?servafiunsmade by
Their Lordships quoted above and accordingly give benefit to

pe S

the petitioners. We would further direct that as angd when vacancy

those out of
the petitioner;,who dre found to be suitd Lle for tue nost of

typist, they should also be given such post whenever vacanc
Vi J Y-

_ M ore . M heve L
ses 2ccording to the seniority llst.?:vu» - M
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Thus the application is accordingly disposed o

leaving the parties to bear their »wn costs,
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