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K.P.ACHARYA,V.C. 	In this application under section 19 of the 

AdlninistraLjve Tribunals Act, 1985, the Petitioner prays to 

quash Annexure-A/l dated 25.6.1990 placing the Petitioner 

under suspension and further more to direct the Respondents 

to allow the applicant to immediately r esurne his duties 

and also to pay all the monthly emoluments to which the 

~Iv
app1jcant is entitled to durjrj the period of suspensiOfl. 
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2. 	 bhortly stated, the case of the applicant is 

that initially the applicant was a Member of the Orissa State 

Police Force and in course of time he was promoted to the 

cadre of Indian Police Service and had served in the State 

of Orissa in various capacities. Vhile the applicant was 

serving as the Assistant Inspector General of Police(Plannjnn 

at Cuttack), on 12.5.1990 some officers of the Vigilance 

Department conducted a raid in the official residence of 

the applicant at Cuttack(ulasipurias a result of which some 

house-hold articles, ornaments, cash etc. were seized. On 

17.5.1990 the official residence of Superintendent of Police-

Dhenkanal(whjch had not been vacated by the applicant) was 

also searched and some properties were seized. Subsequent to 

the search and seizure, the Vigilance Department registered 

a case bearing Vigilance P.S. Case No. 40 of 1990 dated 

19.6.1990 on an allegation that the applicant was in possession 

of assets disproportionate to his known sources of income. 

Thereafter the Secretary to the Government of Orissa in 

Home Iepartment,Respondent No.3, vide his letter No. S/ 

2-6/90-3174/p dated 25.6.1990 conveyed the order of the 

Government placing the applicant under 	 ter  

the applicant had made a r epresentat ion to the Chief Minister 

of Orissa to cancel the order of suspension. It did not yield 

any fruitful r esult. According to the applicant as yet neither 

any Departmental proceeding has been initiated against him 

nor charge-sheet has been filed in the above mentioned vigilance 
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case. Hence this application has been filed with the aforesaid 

prayer. 

In their counter, the Respondents maintained that 

as per Rules the applicant has been placed under suspension 

in view of the f act that a criminal case involving moral 

turpitude was initiated against the applicant anl the impugned 
suspension 

order was passed in public interest. In such circumstances L 
order should be allied to remain in force till the finality 

of the criminal proceeding. In a crux, it is maintained tha: the 

case beinQ devoid of merit, is liable t: be dismissed. 

ie have heard Mr. P. Palit learned Counsel for the 

Appi ic ant and Nt • K .0 • Mob a rity lear ned G over nme nt Advoc ate for 

the State of , Orissa(Respondent Nos.2 to 5). 

5 • 	 At the outset we must say that we do not feel 

inclined to express any opinion regarding the averment 

finding place in the pleadings of both the parties to the effect 

thatthe anlicant was not in possession of assets disproportio-

nate to his known sources of income because it involves the 

merits of the case which is under investigation and ultimately 

to be 	Ci4ed by the Learned Special Judge under the Prevention 

of Corruption Act if chargesheet is filed. Any observation made 

by us may embarrass or adversely affect either parties and 

therefore we refrain ourselves from expressing any opinion 

on those issues. 4e say so because some arguments were advanced 

~touchiri,.-.lthe merits of the case under investigation. 
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6. 	 Before we deal with the merits of this case,we 

would li.ce tod ISUOSe of the preliminary objection raised by 

the learned Government Advocate who submitted that in view 

of the provisions contained in Section 20 of the Administrative 

Tribunals ct, 1985, this applications not maintainable as 

no apoeal has been preferred to the appropriate authority 

against the order of suspension. 

Section 20 of the Administrative Tribunals Act, 

1985 runs thus: 

A Tribunal shall not'ordinarily'adm±t an 
application unless it is satisfied that the 
apiicant had availed of all the remedies available 
to him uncer the relevant service rules as to 
redressal of grievances. xx xx 

The word 'ordinarily' has a significance. The above quoted 

provision does not wholly create a bar for the Bench to admit 

a case even thouch other remedies have not been availed .TbIs 

nuestion came up for consideration in the case of (.C..Pattariayaic 

V. State of (issa and Others reported in AfR 1987(2)cAT 401. 

In the said case one of us (Acharya J.) ,,,?as a party to the 

judgment. dhile expressing opinion on the maintainability of 

the apolica ion filed by Shri Kishore Chandra Pattanayak, IaP.s. 

for not having exhausted other remedies, the word 'ordiaarily 

was iriteroreted according to the dictum lai: dn by Their 

Lordships of the Hori'ble Supreme Court in the case of Kailash 

Chandra V. Union of India reoorted in AL 1961 SC 1346.At 

parprah 8 of the judgment, Their Lordships have been pleasad 

tbserve: 

III 'Ordinarily' means in the larger majority of 
Cases but not 'invariably'". 
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T. 	 This eventually means that the Tribunal may 

make a aeparture from the general rule in appropriate cases. 

Legislature has also vested discretion with the Tribunal while 

using the ord 'ordinarily' in section 20 cE the 4t. The 

Legislature has intended that as a general rule every case 

cannot be thrn out merely o:i the ground that other remedies 

have not been exhausted. There might be cases where emergent 

situation may need immediate interference and theref ore1  the 

Parliament in its wisdn has intentionally used the word 

'ordinarily' having in its mind that there may be cases in 

which an aogieved person should not wait to exhaust other 

remedies but would prefer to immediately seek for the 

interfe:eace and protection of. a Court.herefore, each case 

be decided according to its own facts and circuestances. 

8. 	 The next important question arises for considera- 

tTLorl as to ehat would be an emergent situation? In answer to 

this ouest ion we have no hesitation in our mird to say that-i 

immediate relief is not given to the person aggrieved, .i he 

is entitled under the law to so receive,theri either substantial 

loss or irieparable injury would be caused to him .Applying 

this test to the facts of the present case one has to lok iito 

the emergent situation existing in the oresent case • 1-lere is 

a member of the Indian Police Service who has been placed 

under suspension and he feels aggrieved in regard to the ooder 

of suspension which accordirxj to the applicant is not 

V
u st if iE-. bl e in the eyes of law.The i:ieiediate relief asked for 

V 



if permissible to be granted under the law to the Petitioner 

should be awarded to him and if denied to him merely on the 

technical ground then it may cause substantial loss and 

irreparable injury which gould clearly come within the 

wholesome principle "Justice delayed Justice denied and 

Justice buried .Theref ore, keeping in view the peculiar fact a 

and circumstances of this case, it cannot but be said that 

emergent situation exists in this case eonsidering all these 

OLA 
	

the Bench by its order dated 12.9.1991 admitted the case 
tI- 

for hearing thereby waiving the bar created under section 20 

of the Act. 

9. 	 pert from the above, it is found from the r ecords 

that the applicant had made a representation to the Chief 

Minter ,Grissa for revoking the order of suspension which 

formed subject matter of nnexure-A/2.Later the applicant also 

addressed a representation to the Chici secretary to the Government 

of Orissa,making the same prayer. This finds place in Arinexure-

5.The fact of filing of these representations is admitted in 

the counter. Of course, under the Rule 16 of the All India 

Servces(Disciplirie & Appeal) Rules, 1969 an appeal has to 

be preferred to the Central Government against the order of 

suspension made or deemed to have been made under Rule 3 .The 

pplicerit cannot directly send the appeal memo to the Central 

Government. It has to be routed through proper channel and 

therefore, the anlicant had vide Annexure-A/5 addressed a 

representation to the Chief Secretary to the Government of 

0rissa ,Bhubarieswar. Be that as it may, at the cost of 



repetition ,we may say that there was an emergent situation 

prevailing in this case for which the Bench had waived the ilar 

created under section 20 of the Administrzt ive Tribunals Act, 

15 and therefore, we find no merit in the aforesaid contention 

of the learned Government Advocate. 

10e 	 i'iaj we would proceed to consider the justifibility 

or otherwise in keeping the applicant under suspension till n. 

11. 	 4hile opening his arguments Mr Palit learned Counsel 

for the Petitioner submitted on instructions that the Director 

General of Police had recommended to the G over nmentlr evoke the 

impugned order of suspension and that the investigation of 

Vigilance case has practically reached ifiriality because 

State dovernrnerit has requested the Central Government to accord 

sanction of prosecution under section 197 Cr.9.C. We had called 

upon the learned Government Advocato take necessary instructi-

ons and tell us the correctness or otherwise of this statement 

of fact .Th e Lear ned Government  Advocate f ii ed a Memo St at i rig 

that the eview Committee consisting of the Chief Secretary to 

Government of Grissa,Secretary to Government in Law Lepartment 

and Directorum-I.G. of Police,Vigilarice, Orissa as members 

looked into the case of the present Petitioner relating to 

suspension and ultimately did not recommend the release of 

the Pe:itiorier from suspension.Purther more it was stated in 

the said memo that the investigating agency has completed 

the investigation aAdthe State Government has moved the Central 

Government to accord sanction for prosecution of the Pet ithner 

under Section 197 Cr.P.0 

12. 	 All Civil Servants are plac•d under suspension 

\ because if he or she is allowed to still remain in office there 
Jw 



may be a chance for the concerned bfficer to exercise his 

influence and make attempt to either tamper with the evidence 

or create a hurdle in the fair investigation.Therefor,0 

enable the concerned authority to conduct the investigation 

smoothly so as to establish the allegations against the Civil 

Servant ,such off icer is placed under suspension. This court 

is now re:iuired to address itself as to whether in the fac:s 

and circumst ances  of the present case the order of suspension 

should be allowed to contiriue)teeping inview the fact that 

the irivestication has already been completed and the only 

matter which remains for comuletion of investigation,according 

- t--15 sanction under section 197 Cr.P.C. for prosecution of the 

Petitiorier.Incidentally,it may be mentioned that the order of 

suspensLon contained in Annexure-1 was passed on 25th June, 

1990. The Government of India in the Ministry of Home Affairs 

and Ministry of Personnel have issued several instructions 

on the subject of suspension. One such instruction is contained 

in Office Menoraridum dated 14th September, 1978 issued by the 

Ministry of Home Affairs which runs thus: 

'Inspite of the instructions referred to above, 
instances have cane to notice in which Government 
servants contiiued to be under suspension for 
unduly long periods. Such unduly long suspension, 
while putting the employee concerned to undue 
hardshp, involves payment of subsistence allowance 

Lththe employee performirn any useful service to 
the uovernment.It is, therefore impressed on all 
the authorities concerned that they should 
scrupulously observe the timelimit laid down in the 
precedthc; paragraph and review the cascs of suspen-
sionin all cases is really necessary.The autboritie 
sunerior to the disciplinary authority should also 
give appropriate directions to the disciplinary 
authority keeping in view the provisions contained 
above." 

13. 	A case similar to the present case came up for 

cons jderat ion before the Central Administrative Tribunal, 
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Principal Bench. It is reported in 1989(10)Adxninistrative 

Tribunal Qases 75(C.L.Bakolia vs. Union of India ani others). 

Hon' ble Mr.Justjce Madhava Reddy,Chairrnan speaking for the 

Bench obsetved that sirre no charge sheet was filed either in 

Criminal Court or any disciplinary proceeding was initiated 

after Bakolia was placed under suspension and due to the 

inaction of the ccnpetenit authority in this regard, and 

after t akiric notice of the aforesaid instructions of the 

Ministry of Hcrne Affairs, the Tribunal quashed the order of 

suspension. Similar view was also expre:sed mt he case of 

Brajakishore Sinigh vrs. Government of Bihar ad others by the 

Central Administrative Tribunal, Patria Bench reported in 1990 

(12) Administrative Tribunals Cases 501. In this case, Officers 

of the Central Bureau of Investigation had raided the house 

of Brajakishore and had seized sccne properties. A case under 

section 5(2) of the Prevention of Corruption Act was registered 

and thereafter Brajakishore was placed under suspension. Such 

order of suspension was also quashed orithe ground that it 

was violative of the guidelines laid down bythe Central 

Government and State Goverriment that the Civil Servants shall 

not be placed under suspension for a protracted period.Besides 

the aboie, there are pronouncements of s±rnilar nature in 

several ot'er judgments of different Benches of the Central 

Administrative Tribunal which need nckt be quoted in extenso, 

but the views of High Courts on this subject should also be 

mentioned. In the case of J.S.Chauhan vrs. State of U.P. 

reported in 1978 S.L.J.421,High Cdiurtof Allahabad observed 

/ 
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as follows: 

If a Government servant is placed under 
suspension for an indefinite period of time, it 
would certainly be against public interest and 
is iLabje to be struck down". 

In the case of State of Madras Vs. K.A.Joseph reported in 

AIR 1970 Madras Their Lordships observed as follows: 

" There is a very clear and distinct princpie 
of natural justice that an officer is entitled to 
ask if he is suspended from his office because of 
grave averments or grave reports of misconduct, that 
the matter should be investigated with reaaoriable 
di1ience and that charnes should be framed against 
him within a::reasonb1e period of time.If such a 
principle were xot1to be recognised, it would imply 
that the Executive is being vested with a total 
arbitrary and unfettered power of placing its 
officer under disabilty and distress for an indefi-
nite duration". 

14. 	 All the above mentioned observations of different 

Benches of the Central Administrative Tribunal and the High 

Courts have received approval of Hori'ble Supreme Cirt in 

the case of O.P.Gupta Vs. Union of India and others reported in 

1987(4)$cc 328.At paragraph 15 of the judgment Their 

Lordships were pleased to observe as follows: 

to An order of suspension of a Government servant 
does not pu.t an end to his service under the 
Goverriment.He continues to be a member of the 
service inspite of the order of susperision.The real 
effect of the order of suspension as explained 
by this Court in Khem Chand V. Union of India is 
that he continues to be a member of the overnment 
service but is not permitted to work and further 
during be period of suspension he is paid only some 
allowance - generally called subsistence allowance-
which is normal].' less than the salary insteed of 
the pay and allowances which he would have been 
entitled to if he had not been susnended.There is 
no doubt that an order of suspension,unless the 
Departmental inquiry is concluded wihin a reasona-
ble time, affects a Government servant injuriously. 
In the case of Board of Trusteees ofthe Port of 
Bombay V • Dii ip Kumar Raghavendranath Nadkarm the 

Court held that the expression •life' does not 



merely connote animal existence or a continued 
drudoery through life. The expression 'life' has 
a much wider ieaninlg. The condition of service are 
within the executive power 01 the state or its 
legislative power under the oroviso to Article 309 
of the Constitution,but even go such rules have to 
be peasonable and fair and not grossly unjust.It is 
clear principle of natural justice that the delin-
quent officer when placed under suspension is 
entitled to represent that the depareria1 pnoceeding 
should be concluded with reasonable diligence and 
within a reasonable period of.. time. If such 
principles were not to be recognised, it would imply 
that the executive is being vested with a totally 
arbitrary and unfettered power of placing its officer 
under disability and distress for an indefinite 
duration". 

15. 	 e also feel tempted to mention another judgment 

of imortance having a great bearing to cases of suspensin of 

Government servants and i.e. the case of P .P .Biswas Vs • State 

of Nest Bengal reported in 1980(1)6J 611.In this case, the 

Petitioner before the Hori'ble HigliCourt of Calcuta was a meah3r 

of Indian Police service posted a$ Superintendent of Police, 

Midriaour.Since Mr. Biswas did not carry out the orders of the 

Government to hand over charge of the office of the Superintendent 

of Police,Midnapur despite repeated direct.ons having been 

given by the Government, Mr. Bis ws placed under suspension. 

He invoked the extra ordinary jurisdiction of the High Court 

praying to quash the order of suspension. Hon'Lie Nr. Justice 

Sabyasachi Mukhérjee of Calcutta High Court(as my Lord, the Chief 

''ustice of Irydiat then was) at paragraph 20 of the judgment 

was pleasad to observe as follows: 

iscipline really generates from a sense of justice 
based on confidence. If a Government servant feels 
that before his case is heard he is put under suspen-
sion unnecessarily then in my opinion the morale is 
more shaken and indisciplirie more engineered than by 
creating an atmosphere that the Governimert servant4 
are given to understand that while the Govamimenit will 
not permit insubordiniotion and disobedience of the 
Govemnment order but te penalty will be visited only 
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after due process of law and w ith out v ict im izat tan. 
If that sense can be created and that confidere 
generated, in my opinion, then the true basis and 
foundathion of discipline woild be laid within the 
administration who will be incharge of the 
maintenance of the law and order. The:efore, the 
very fact that the PetLtionEr was being charged 
with insubordination and yet allowed to continue 
in service pending the enquiry in my opinion,would 
generate more confidence in the administrt ion and 
create more seriee of discipline among the Police 
force who, as I said must be maintained ma highly 
disciplined manner if law and order in this ca..intry 
has to be maintained.4  V 

This view was adopted and followed Mthe case of 

Abullaish Khan V. The State of 1e4est Berjal and Others decided 

by the Calcutta Bench in which one of us(namely Acharya J.) 

was a party to the judgment and followiri the dictum laid 

down by Hon'ble Mr. Justice Sabyasachi Mukherjee, the suspension 

order of Abullaish Khan was quashed. The case of Abullaiash 

Khan has been reported in ATR 1986(2)CAT 97. 

Applying the principles laid down in the above 

mentioned judgments to the facts of the present case, we are 

convinced that there is no scope for the petitioner at all for 

the present to either tamper with the evidence or create 

any hurdle in the matter of smooth investigation of the case 

arid that there is no chance of causing disappearance beose 

wA the evidence over which the prosecution proposes to rely 

upon to briri home the charge IM a's all theevidence has been 

collcted.Nothtremains to be collected. 

In their counter, the Opposite Parties have nowhere 

averred that there is any chance or scope for the Petitioner 

to tamper with the evidence even after closure of the 

investigation.The only averment, in regard to this aspect 
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finds place in paraqranh 7 of the counter in which it has 

stated, that in the case of Babulal Vs. state of Harayana 

reported in 1991(1)iJ 221, it has been held that if a person 

is suspended on the groud of pendericy of criminal proceeding 

against him he is entitled to be reinstated in service only 

on being acquittal of the Criminal charges. e have very 

carefully cone thrcuah the judgment pronounced by the HorYble 

supreme Court in the case of Babulal. No where we find in the 

judgment that Their Lordships have observed that a person 

suspended on the ground of pendency of criminal proceeding 

against him, is entitled to be reinstated in service after 

acquittal of the criminal charge. Babulal was placed undr 

suspension nd a criminal case was initiated against him. 

Babulalservices was terminated before the disposal of the 

criminal proceeding which wnuld be evidend4 from paragraph 7 

of the judgment which runs thus; 

to The pivotal questionthat poses itself for 
consideration before this court is firstly whether 
during the period of suspension in view of the 
criminal proceeding which ultimately ended with 
the acquittal an order o.L termination can be m1e 
against the appellant by the respondents No.2 
terminating his adhoc services without reinstating 
him as he .as acquitted from the charge u/s 420 
IPC and secondly whether the imuq nod order of 
termiation from his service can be made straighta'ay 
without reinstating him in the service after he 
earned acquittal in the criminal case and thereafter 
without initiating any proceeding for termination 
of his service as the imougried order of termination 
was of penal nature having civil consequences .xx 

1. 	 uch being the limited question for Consideration 

by Their Lordshtps it was further observed in the same paracraoh 

11 xxx • It is the a et t 1 ed po s it ion of law that the 
aJpellant who was suspended on the ground of 
pendency of criminal proceeding against him, on 

being acquitted of the criminal charge is entitled 



\ 	 14 	
1 

to be reinstated in service.His acquittal from the 
criminal charge does not debar the diciplinary 
authority to iitiate disciplinary proceedings and 
after giving an opportunity of hearing to the 
aopellarit pass as order of termination on the basis 
of the terms arid conditions of the order of his 
appoirient. XX XXII . 

Again we repeat thatthere has been no observation 

made by heir Lordshps in the judgment that the order of 

suspensin could be revoked only after the criminal proceeding 

is finali: ed. such an averment, in our opinion finds place in 

paragraph 7 of the counter by not going thraugh the entire 

judgment but by riotãirig the placitum which runs thus 

U 	person suspended on the ground of pendency of 
criminal proceeding against him is entitled to be 
reinstated in service on beinc acc:uitted of the 
charge". 

.L'here has been a clear misreporting in the placituEn 

which does not find place in the judgment which is nothing but 

mislea ing. ;e are sorry to rioe that the officer who drafted 

th is counter d id. not c are to g 0 through the j udq merit and an 

attempt was mde to mislead the Court.In such circumstances, 

the grouns taken in paragraph 7 of the counter is not borne out 

from the judgment and the:efore it has no application to the 

principle advance 	 V d in the counter. .e also feel persuaded to 

state hare that the orders of suspension which were under 

challenge in the casesof C.L.dakolia ,1987(1O)AC 75,1).Marigalesw-

aran Vs. Commissioner of Incometax, 1987(2)ATC 828, Brajakishore 

3ingh, (1990) (12)ATC 501 and P.atya Harriath 1988(7)A 	548 

were cases before the Courts resulting from initiation of 

criminal proceeding under sect on 5(2) of Prevention of Corruotfr 

Act on an allegation that the Petitioners in those cases were is 



15 

possession of assets disproportionate to 

their knn sources of incQte. In all those cases 

orders of suspension were quashed because of the delay 

in submission of the charge-sheet. Therefore, 

it is futile to contend that the order of suspension 

passed in connection with the initiationof 

criminal proceedings cannot be challenged and should 

not be revoked till tie finaljst ion of the criminal 

Case. 

22, 	Last but not the least, the State 1igilance 

authorities had conducted a raid in the h ouse of one 

Superinténding Engineer of the Public Works Department 

and had recovered certain incriminating articlesfor 

which a criminal proceeding under the Prevention of 

Corruption Art was registered against the said Officer 

and he was placed under suspension. Because of the delay 

in filing of the charge-sheet, the Officer had moved the 

State Administrative Tribunal,to quash the order of 

suspension which formed the subject matter of O.A.1253 of 

1991. A Division Bench of the State Administrative 

Tribunal quashed the order of suspension because of the 

delay in submission of the charge-sheet and for other 

reasons. The State of Orissa carried the matter in 

appeal to the FIon'bleSupreme Court which formed the 

subject matter of S.L.P. (Civil) No.19528 of 1991. 

Their Lordships of the Supreme Court dismissed the 

special leave petition. Though strictlypeaking the 

order passed by the Hon'ble Supreme Court may not 



cane within the purview of Article 141 of the COnstit± ion but 

it can sa$1y be presumed that the view of the State 

1dministrative Tribunal quashing the order of suspension 

because of the aforesaid reasons has been upheld by the 

Hon'ble Supreme Court and we are all bound by the views 

expressed by the HOn'bleSupreme Court. 

23. 	It was next contended On behalf of the Opposite 

parties that investigation of cases under section 5(2) of 

the Prevention of Corruption Act would take long time for 

canpletion and on that account the order of suspension should 

not be quashed. We do contribute to the view that investigation 

into disproportionate asset cases would take more time than 

investigation of cases of murder or any other offence of the 

like nature. But that doesnot neessacily mean that an 

unfettered discretion has been vested onthe investigating 

agency to ccTnplete investigation of such cases according to 

its will and pleasure.edless for usif to mention that the 

Criminal procedure Code jbs being amended fran 1955 and 1974 

onwards to expedite the investigation in criminal cases and 

its disposal incriminal courts. it is for the first time 

in the amended Cr.P.C. of 1974 Section 468 was introduced 

prescribing limitation for taking cognizance of certain types 

of offences. An offence under seCtion 5 (2) P.C.ACt dcs not 

cane within the ambit of Section 468 Cr.P.C, bit by introdu-

cing such a provision, intentioflof the Parliament is to give 

speedy justice to an accused in the criminal investigation 

hand trial. Be that as it may the fact that the investigation 



is already completod uni sa:iction o the Central Government 

for prosecution under section 197 Cr.P.C. is auited, and that 

there being no scope for the i- etitioner to exercise his off 

influenc''ior tampering of evidence ok causing any evidence 

to disappear, we do not find any justifiable reason to keep 

the petitioner out of service thereby not only causing 

hardship to the Petitioner but it will unnecessai1y tell 

upon the state Exchequer to pay to the Petitioner subsistence 

alloiance without rendering any service to the tate. Hence we 

find that continuance of the oder of suspension of the 

Petitioner tould not be justifiable both on duCstibns of fact 

and law. Hence we do hereby quash Annexure-1 placing the 

Petitioner under suspension and direct his reinsement into 

service forthwith. 

23. 	Thus, the application star4s allowed ieavng the 

parties to bear their own costs. 
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