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CERAL MIJISTRArIVE TRI3UNAL 
CUTJACK 3E H :CUTJACK. 

Original Applicaticti No.246 of 1991. 

Date of decision z January 22,1993. 

Bibbu Prasad P1hj ... 	 Applicant. 

Versus 

Union of India and others •.. 

For the applicant 

For the respondents 

Respondents. 

Ws.Deepak Misra, 
R. N. Naik, A.Deo, 
B. S. Trip athy, 

P.Parida, Nivocates. 

Mr. a, C. Rath, 
Standing Counsel (Railways) 

COZAM 

THE HONOURABIE MR. K. t. ACHARYA, VICE-CHAIRMAN 

AND 

THE HONOUAAMJE MR. S. R. ADIGE, MEMBER (ADMINISTRATIVE) 

Whether reporters of local papers may be allowed to 

see the judgment 1 Yes, 

To be referred tote Reporters or not ?/y0. 

Whether Their Lordships wish to see the fair copy 

of the judgment ?Yes. 
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JU.D GMENT 

S.R.N)I(,I'MBER(?Z)NN), Intis application under section 19 of the 

ãininistrative Tribunals Act4985  the applicant prays to 

qiash the order contained in Annexure-3 and tod irect the 

respondents to give appointment to the applicant in a Class-

III post with immediate effect. 

2. 	Shortlytated, the case of the applicant is 

that his father,Nabin Chard ra Padhi was serving as a 

Guard in1e Railways and in the mass strike organised 

by the Railway emppoyeee in 1974, the father of the 

applicant had not participated and subsequently, the 

Railway Administrationtook a decisionthat those employees 

who had beccne loyal and did not participate in the strike 

would be given incentive1  or in the alte rnative employment 

assistance would be given to their sis and daughters 

The father of the applicant opted for employment assistance 

to his sbn who is the present applicant. Letter being 

No.P/R/LW/C-1-111/74 dated 12.11.1974 was sent by the 

Respondent No.4 i.e. the Divisional Personnel Officer, 

So-th Eastern Railway, Kburda Road calling the applicant 

to apjear at a test and accordingly the applicant apçeared 

and turned out successful in the written and viva-voce 

examination to be appointed to a Class III post. No 

order of appointment habeen issued as yet. Several 

representations had been made bythe applicant which did not 

yield any fruitful result. The applicant filed an 

application under section 19 of the rainistr±ive 

Tribunals Act,1985, which formed the subject matter of 

O,2,377 of 1987 and vise judgurent dated 12.12.1989 it was 

directed as fo11ss 
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of we would like to say that if the present 
applicant makes an application and if really 
he appeared at the tests as alleged by him, 
in 1974, his case for appointment may be 
considered according to the rules. ' 

The applicant submitted another representation to implement 

the judgment. Respondent No.4 communicated an order, dated 

14.2.1991 intimating theapplicat that: the competent 

authority dic3 not agree to ccnsider his appointmett. It is 

contained in Arinexure-3. Hence, this application with the 

aforesaid prayer. 

Inlheir counter, therespondents maintained that the 

employment assistance under the loyal quota has since been 

closed long back and there is no provision at present to 

give any such benefit to the applicant. Moreover,the 

present application is liable to be dismissed on the sole 

ground of principles of resjudicata as the said issue in 

question has been decided by this 	Tribunal in O.A. 

377 of 1987. In additiontothe above, it is maintained that 

the applicant is not the son of Nabin Chandra Padhi but he 

is the son o f Nabin Chandra Paliari whow as working as a 

Guard and has retired from service. 

We have heard Mr.Deepak Misra,leaned cinsel for 

the applicant and Mr.R.C.Rath, learned Standing Counsel 

(Rail.ays)for the respondents. 

We would like to first dispose of the submission 

made by Mr.Rath on the basis of averments finding place 

in the counter that the present case is barred by the 

principles of res judicata. Section\].l of the Code of 

Civil procedure( res judicata) would operate when same 

issue has been decided previously in a suit bebeen the same 
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parties. True it is that the present applicant was the 

applicant in O.A.377 of 1987. The issue was same. Resjudicata& 
will 	against the opposite parties 

epppè1perate in this caseecause already tiere hasbeen a 

judgment in favour of the applicant directing the respondents 

tocorisider the case cE the applicant for appointment if 

really the applicant had appearedat the test as alleged by 

him in 1974. AppearanCe of the applicant in the test and the 

fact that he had turned out successful in the year 1974 has 

not been disputed* in the counter filed in this case. 

present case has been filed for the sole 

purpose of cbtaining a direction from this Tribunal 

to tie respondents to implement the judgment passed in O.A. 

377 of 1987. Therefore, by ho stretch of imaginatio* it can 
agait the petitioners 

be said that resjudicata operatesin this case*  

6. 	The next contention of Mr.Rath was that the father's 

name of the applicant is Nabin Chandra Pahari. We can take 

judicial notice of the fact that there is no canmunity in 

whole of Orissa,far less to speak in puri District Carrying 

surname 'Pahari'. The possibility of a mistake having been 

ccinmitted in the ofi.cial records by the concerned officer 

in writing the surname of Nabin Chanra Padhi as 'Nabin 

Chandra Pahari' cannot be overruled. If Nabin Chandra Padhi 

la signed as Nabin Chandra Pahari then only onus willEhift 

to the present applicant to prove that the applicant is the 

son of Nabin Chandra Pahani. Heavy onus .1iea 	on the 

departmental officials to prove this fact from thd documents 

executed by Nabin Chard ra Pahari or Nabin Chandra Padhi 

signing as Nabin Chandra pahanio  we would unhesitatingly 

hold that the respondents have failed to discharge the onus 

of proof that lay on them. The respondents not having 

discharged this onus of proof that lay on them, we cannot 
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but accept the case of the applicant that he is the Tson 

of the retired Guard, Nabin Chandra Pad.hi @ Nabin Chandra 

P ah sri. 

7. 	As regards the submission me by Mr.RaC.Rath, 

that employment tothe Sons or daughters of the loyal 

workers having been long closed the applicant cannot get 

the benefit at present,is devoid of merit. This prayer 

of the applicat or his father having been delayedat the 

level of the departmental authorities they are not permitted 
1'. 

to turn back and sy that the scheme has since been closed. 

Principle of estoppel would strictly arise against the 

respondents. Therefore, we would direct that an appointment 
especially 

be givent the applicant to a Class III potbócause theg 
the petitioner has 

Lturned out to Joe successful inthetest held in 1974) within 

90(ninety)days ffn the date cf receiit of a copy of this 

judgment. 

3. 	Thus, this application stnads allred leaving 

the parties to bear their awn Costs. 

- 
.•..... •..... •.. 	 .... . .. ...•.. . ...... 
VICE -CHAIRMAN 	 MEMBER () MINI STRATI VE) 

Central Administrative Tribunal, 
CuttaCk bench, 
January 22 
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