IN THE CENTRAL ADMINISTRAIVE TRI 3UNAL
CUTTACK 3ENCH :CUTTACK,

Original Application No.15 of 1991
15}”" D‘( ¢ S
Cuttack this the 3th day of Novewber, 1995,

SHRI 3ASANT KUMAR D ASH

o APPLICANT
VERSUS
UNION QF INDIA AND UTHERS P RESPONDENTS

(FOR INSTRUCTIMN S)

l. whether it be referred to the reporters or not?

2, Whether it be circulated to all the Benches of the
Central Aministrative Triounals or not?

A R

(D. P HIREMATH) [— ( N. SAHU ) i "Zl?)”"
VICE-CHAI RMAN MEM 3ER ( ADMINI STRATI VR)




CENTRAL ADMINISTRATIVE TRI 3UNAL
CUTTACK 3ENCH sCUTT ACK,

Original Application No.16 of 1991

sk Dee
Cuttack this the h day of Novemser,1995,

CORAM 3

THE HONOURA3LE MR. JUSTICE D.P. HIREMATH, VICE=CH AT RMAN
AND
THE HUNOURA3LE MR. N. S2HU, MEMBER ( ADMINISTRATIVE )

Shri 3asant Kumar Dagh,

S/0. Late Banchanidhi Dasg,

Ingpector, Income Tax Department,

(rax Recover),

0/0-2ACIT, Cuttack Circle,Cuttack. M Applicant

By the Applicant eee M/s, R.3,Mohapatra,J.K.Nayak,

8.

D.R.Rath, Advocates,
versus

Union of India represented through
its Secretary, Ministry of Finance
(Department of Revenue),New Delhi.

Central Board of Direct Taxes,
Department of Revenue,
represented by Chairman,New Delhi,

Chief Commissioner,
Income Tax, Central Revenue Building,
Patna,Dists Patna,Bihar state,

Commissioner of Income Tax,
Orissa, 15, Forest Park,
Bhuvaneswar,Dist: Puri,Orissa State,

Shri K.K.Das,
Income Tax Officer, Paradeep,
At/Pos; Paradeep, DistCuttack,

Shri 8. S. 3askey,
Tax Recovery Officer, Sanpalpur,
At/PosDistssamoalpur,

Shri Biranchi Narayan Dash(3.K.Dash,
Income Tax Officer, D,.C,Assessment,
Central Revenue Building,Bhubaneswar,
Dist-puri,

Sri Umakanta Mohanty,

1nc ome Tax Officer' Warg No, 5}

Ayunodaya Market, 3hi1gi
Cuttack, Mg,



9, Shri N, Gupta,
Income Tax Qfficer,
O/osComiissioner, Income Tax,
3hubaneswar,DistsPuri.

10. Sri B.N.Pati,
Income Tax Officer, Ward No,4,
Cuttack,Dist sCuttack.,

11, Sri D.pranda,
Income Tax Officer,
At/Po:Dist:Bolangir,

12, sri TeL.N,Rao,
Income Tax Officer (C.I, 3, & recovery),
Bhubaneswar,Distspuri,

13. Sri R.C, sarangi,
Incore Tax Officer,
Ward No,2, Lamoalpur,
At/PosDistsSamoal;ur ceee Respondents

By the Respondents $ Mr, Aaal Krishna Roy,
Addt, Counsel, Inecome Tax,

e

N. SAHU, MEM3ER(ADMN, ) In this petition filed under section 19

Of the Administrative Tribunal Act,1985, the applicant
requires a direction to be issued to quash the orders of
promotion in Annexures-1,3,4,5,3 and 9, In these

Annexures, Respondents 5 to 13 were promoted, The applicant
further seeks a dirlection to the Respondents to consider
the case of the applic(ant for promotion to the prost of
Income Tax Officer, Group 'B' alongwith said Respondents

in January, 1983 and in August, 1930 when the DPC met for

Cconsidering their cases for promotion and for other

/ consequential service benefits and financial benefitsg,




25 The applicant alleges that though he passed
the departmental examination for promotion tu the Post
of I.7,0, Gr, '3' in 1987 (examination held between
19.5,1937 to 26,6.1987), the DPC which met on 7.1.19383
ignored the case of the petitioner for consideration.
The applicant further alleges that the Review DPC which
again met on 3,8,1990 did not also consider the case
of the applicant for promotion., His representation has

oeen rejected.

3. The result of the D.P.C. of I,T.0. Gr,'3!
held in June, 1987 was published in 18.2.1983. The
D.F.2. was convened on 7,1.1983, It could not possioly
lave considered the case of the applicant. The date of
declaration of the result of the examination is
conclusive and undisputed. There is no retrospectivity
Oof passing of the examination from the date the
examinetion was held. On this ground the applicant's

case fails.

4, The applicant admitted that Re spondents 9 to
13, both inclusive, have passed the departmental
exanination prior to him, Even the proustion orders of
Respcndents 9 to 13 was by the order dated 11.1.19883,
crior to publication of the results , The applicant's

contention is that the promotions of Respondents 9 to 13

No—"



are effective from the date of their taking over

charge has no relevance in this contept. Thus on
7.1.1933 when the DPC met the applicant did not

satisfy the eligioility conditions. Until the result
was officially announced oy the respective authorities,
no one could claim to have forekhavledge of the

result wihiich was kept in secrecy, The result of the
aforesaid examination was received from the Directorate
Of New Delhi in the Office of the Commissioner of

I.T. at shupaneswar on 8,2.1983, - Ag best thise
vdate could be taken as the date of publication of the

result, This contention therefore is dismissed,

5. The next contention of the applicant is that
he was not considered in the DPC which met m 3.8,199%0,
It is stated in para 3.3 of the counter-affidavit that
the DFC on 3,8,1990 considered the case of the applicant
alongwith respomdents 6 to 8 and drew uUp @ panel of

five names folloving the guidelines and the vacancy
position, Af the same time, the DPC reviewed the finding
Of the earlier DPC which met on 7.1.1983 in respect of
the case of Shri K,K.Das, ReSipondent No,5, Respondent
No.5 Shri K.K.Das cleared the departrental examination
£or promotion to ITQ, Gr, 'B' on 2.7.1985, Inadvertently
the DPC which met on 7.1,1983 missed consideration of

Iiis case, The DPC which met on 3.8,1990 reviewed the

T
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findings of the earlier DPC which met on 7.1.1983 and
gave promotion to Shri K.K.Das. Respondents in para
4.3, of the counter-affidavit drew our attention to
the guidelines contained in GIDP and AROM No,22011/
30/30-Estt. (D) dated 26.3.1980. This instruction
indicates the circumstances under which a Review

DFZ can be convened, These circumstances dare ;

“A. Where eligible persons vere omitted
to be considered; or

Be Where éneligiole persons were considered
by mistake; or

C. where the seniority of a person is
revised with retrospective effect
resulting in a variance of the
seniority list placed pefore the DPC:or

De Where some procedural irregularity
was committed by the DpC; or

E. Where adverse remarks in the CRs were

turned dovn or expunged after the DpC
had considered the case of the officer".

6. AcCording to the resyoncdents, a Review DPC
was to consider «. the cases of those persons who were
€licible on the dateof meeting of the original DPC but
not the cascs of those persons who nec ome eliginle
subsequently. It 1s contended by the respondents that
the a plicant had goe wrong in mixing up case of

Shri kK.K.Das, Respondent No.5 with Respondent Nos.6, 7 and

8. It is stated that Respondents 6 to 8 were senior to

o
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the applicant and the respondents on 3.8,1990 drew

up @ panel of names for promotion. The applicant's
Candidature was not favoured by the said D.P.C,

although he was considered alongwith Respondents 6 to

8, It is»emphatically stated by the Respondents that

no clear vacancy w as availaole in 1988-89 and 1989-90.

In the year 1988-89, the vacancy on the promotion of
Shri &£.C.Mohanty, as Assistant Comrnissioner on 31.3,1989
was not @ regular one and the same could not have been
anticipated during the year till 31.3.1989, In the year
1939-90, a vacancy arose due to promotion of Shri Mohanty
on 31.3,1989 put the same was not filled in keeping
inview the fact that the case of shri P.C. Mishra who was
placed in a sealed cover in the year 1986 DEC had to

be reconsidered because the CAT, Cuttack by its order
dated 23,10.,1983 exonerated him from all the charges,

In fact one post was also set apart for him by the

DpP< vhich met on 3,8.1990 since the matter was under
process with the Respondents corresponding with Director

of Income Tax (vigilance).

7. In 1990-1991.,  there were seven vac-ncies, e
vacancy was for Shri 8.C, Mishra, four vacancyes were due
to promotion of ITOs to Assistant Commissioners and two
clear cut vacancies due toretirenent of two officers.

Out of seven vacancies, a select panel of five names

Qd'~~'\/
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were drawn up setting apart two vacancies of sealed
cover cases of shri p.C.Mishra ang shri 3.D,Sethy who
were exonerated from all charges in July, 1990 after
finalisation of Court Case, Shri Sethi's case was kept

in 2 eloted cover by 1987 DFC which met on 7.1.1%83,

8. The question is the situation as on 3.8.,1990,
The Review DEC @onsidered the case of Shri K.K.Das, By that
time, the applicant cleared the Departmental Examination,
Shri r,C,Mishra's case was considered in 1986, Recause

of pendency of disciplinary proceedings, the DpC'g
findings were kept in a sealed Cover. He was admittedly,
exonerated from all the charges on 23,12,1983, It is

the contention of the applicant that his result should
have been punlisghed Y Opening the sealed cover and the
sene fit of promotion should@ have Deen granted to him

with effect from the date in 1986 when he was consi ered
oy the DEC, There was absolutely no ground for keeping

in reserve the vacancy a@vailable in 1983-89 for granting’
him the benefit of promsotion by the DpC which. was held on
3.3.199 (FPara 3 of the rejoinder to the couner affidavit),

Q

2, The next point of the dpplicant is that when
Shri B.D, Sethi was eXCnerated in July,1930, his sealed

cover should have been opened imrediately, It is contended

’\\y\/ M



that there is absolutely no obasis for setting aside

potts either for shri p.C,Mishra or Shri B.D.Sethy in

the DEC which was hel@ on 3.8.199. In the rejoinder to
the counter-affidavit, the applicant had clearly drawn our
atlention to the Supreme Court Judgnent reported in

1991 III SVLR (L) P. 93 (Union Of India etc. Vs. K.V,
Jankiraman Etc,) that on his getting completely
exonerated of the charges, he should be given notional
promotion from the date from which he should have been
promoted as determined by the DEC when the result was kept
in 3 sealed cover., It is contended trhat the reservation
of the vacancies available with effect frao 31.3,1989

in case of shri p,C.Mishra ang ¢hri 3,D,Sethy has no
justificat ion, It is camtended that these two officers
should have been given the benefit Of promotion with
effect from the date when the DEC met M 7,1,1983 in
respect of the vacancies available by then ., It is

~

contended that keeping the result in a sealed cover
Goe® not extend the date of alloting a post, Respmadents
6,7 and 8 i.e, Shri s.s. Jaskey, Shri 3iranchi Narayana
bash and shri Umakanta Mohanty admittedly passed the

exalination on 2,4.1990. They should not have oseen tden

into consideration for the vacancies availanle oefore the

e
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said date of publication of the result i.e. for the
vaczncles available in 1983=32 and 1985-90 and also

to the vacancies of 1990-81 shawn in the counter.

10. Shri 3,8.Nanda joined as Deputy Comuissioner
vith e ffect from 28.3.1990 and schri A, Ghosh joined as
Accistant Com issioner on the same day. The vacancies
arising out of the retirement of shri J,Fani, R.N.ROy
and ¢hri 3.C.Lenka were available on Ist July, 1990
Ist (ctober,1990 and Ist February, 1991 respectively.
It is the contention Of the Petitioner "Taking the
worsh” view of the matter, respondents 6,7 and 8 only
have been taken into consideration for promoticn to the
when
vacancies arising after 2,4.1990/admittedly the result
of the Departmental Examination was published by the
Commissioner. In that view of the uatter, the applicant
was also eligible for promition to the vacancy i.e.
availlaple and arising out of the promotion of ghri 3.8,
Nanda , A. €hosh and A, 3ehera. If the applicant's
case had teen cnsidered in accordance w ith law for the

said v acancies,, he should have been definitely

LL, It is next contended that wne Shri Sankali

S=hu, I’0 had retired on 31.1.1983, shri 35.C.Mohanty

was promoted and joined as Assicstant Comuissi oner on
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31.3.1989, The said twovacancies should have been shawn
againct the year 1983-89 and applicant should have been
considered for the said vacancy in the DPC that met on
3.8.1990, It is submitted that the DPC should have Deen
convened year-wise to consider the eligible persons for
promotion to the vacancies availaole during the year,
The bunching of candidatel for numoer of years in one

meeting 1s against all canons of justice, it is argued-

y‘é zmwice panel shouldpe drawn in the vacancy available

out Oof the candidates eligible for such promoticn, The
applicant drew . our attention to the guidelines in
MnexXUre-12, His main contention is that in not
scecifically considering the applicant for the vacancy
available year-wise i.e. for the year 1983-89 ard

1989-90, the respondents 1 to 4 have acted in contravention

of law and against the direction issued by the Covernment.,

12, We have recorded all the cmtenti ons of the
applicant. It is necessary, haever, to confine
ourselvés to his main grievance for which he seeks relief,

He wants a direction to reconsider his case for promction

to the PoOst of I.T.0. Gr. '3' when the cases of Respondents

9 to 13 were taken into consideration in January, 1983
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or by way of Review in August, 1990, It is admitted by
the applicant at para=-4(II) of the petition that
ReEspondent NOs.9 to 13 had passed the departmental
examination earlier to him;A;;x:L\'could not possiply have
any ¢rievance against these respondents, W2 have already
held that when the DPC was held on 7.1.198 3, the
depa@rtmental examination results of the applicant
was not declared, There fore, the DPC could not have
considered his case, Wwith regard to the contentions
that he should have seen considered in the DPC held
on 3,8,1990, we hawe directed proaduction of the
minutes of the meeting of the D,P.Cs held o January,
1988 and aAugust, 1990, Of crucial importance are the
minutes of the D,P.C. held on 3.8.1990, We noticed from
the said minutes at para 3 that the case of the applicant
was considered but vigilance clearance was not given
and therefore, the applicant's case was kept in a sealed cover,
In this petition, the applicant did not challenge as to
whether the scaled cover procedure adopted by the
respondents was in order or not, ye are, therefore not
required toadjudicate this question, Most certainly
cither there should be a criminal Charge pending against
the applicant or there should have peen a charge=-sheet
for major penalties and for that purpose the applicant's
cate must have been kept in a scaled cover. We assume,
therefore, that the sealed cover procedure adooted was

legal and proper and in that view of the matter we hold
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that the applicant was duly considered and he was not

icnored in the DiC held o 3.8.1990,

13, As the applicant's case has no force inasmuch
as that he was properly excluded from the DPC in January,
1983 and properly cmsidered in the DPC in August,

1990, his grievance relating to improper identification
of vacancies in the years 1983- and 1989 has to be
Mentioned only to be refuted. In para-8 of the counter
affidavit, the respondents have analysed as to haw the
vacancies had arisen year-wise, This was countered in

a rejoinder. It is true that when the CAT ,Cuttack had
éxonerated Shri p,C,Mishra and shri B.D.Sethy, the
contention of the applicant is that the sealed cover
should have been opened immediatedy and the contents

of the sealed cover should have oeen given effect to,
shri Mishra's case was considered in 1986 DPC and kept
in a sealed cover. He was exonerated of the charges o
23.12,1983, The contention$ of the applicant is that
soon after he was cleared, the sealed cover should
have been opened and its contents given effect to,
After a candidate is exonerated of the charges, a scaled
Cover no doubt has to oe opened. FOr that the Head of
the Department should seek administrative clearance or
Clarification and some time is needed for correspmdence

cetween the local office and the Delhi 0ffice. Even with
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regard to opening of a sealed cover, there should be an
existing post to grant promstion to the candidate whose
fate was sealed in a cover. Naturally, the local Head

Of the Department shall wait upto the time when such a
vacency arises. In 1986, Shri p,C.Mishra was kept in a
sealed cover., It is nobody's case that a post should be
kept vacant from 1986 mwards because nobody could have
anticipated as to when the candidate would be eXinerated
of his charges. It may take two years, three years ofL
five years. Therefore, there is no need to simul 8ane ously

keep a post vacant alog with sealed cover,

14, Once he is exonerated of the charges, sealed
cover can oe opened but then a post must be available

If a post is not availaole, the authorities have towvait
till such time when the post is availab le . Since the DpC
had kept the case in a sealed cover, in this case, when
the DPC met in 3,8,90, the contents Of the sealed cover
have peen given effect to by allocating a post. We do
not see any infirmity in this, At any rate, if there is
delay the grievances should be of §/shri P.C.Mishra ang
B.D.Sethy. We are unable to understand as to hov the

applicant should feel aggrieved about it,

15, The brief question before us is that between

7.1.1983 and 3,8,1590 was there any possibility for another

N
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DEC and was it incumdent on the part of the respmdents
to convene a DPC 2, We have noticed that the respondents
had given an explanation anout the vacancy position in

the years 1983-89,1989-90 and 1990-S51., we do not see

any glaring discrepancy or glaring gaps in the eXplanation,
As to when the DPC should be convened and as to when the
Clear vacancy could be said to exist, there is a very
well laid out procedure, The local Departmental Head,

the Commissioner of Income Tax and the Chief Comiissimer
of Income Tax should examine the vacancy position from
time to time and obtain a clearance for holding a DpC,

We have not oeen shaown any foundation to shov that the re

(=5
mn

any effior in the application of this procedure, The
applicant cannot compel the Department to hold a DEC
within a few days of the occurrence of the vacancy .
Sufficient time must oeallawed, I+ is for the Departmental
Head to decide and determine the numoer of vacancies and
the persons in the zme of consideration, wWe are satisfied
that the applicant was considered by the DPC on 3,8.,1990 .
Il'is case was kept in a scaled cover and subseqguently he
was promoted on 29,7,1991, He cannot complain that his
seniority was ignored, His seniority was ignored occause
he was the subject matter of a disciplinary proceeding

and vigilance enquiry and others junior to him did not

have to contend with such stumbling blocks. We, therefore,

dO not see any justification for directing the re spomentsg
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to reconsider the applicant's case in the DPC held either
On" 7,1.1983 or 3,8.1990, The first contenticm of the
applicant to gquash the promotion of respondents 5 to 13
is equally untenabdle. On 3.8,1990, there were two DPCs;
one Review DPC and one regular DPC. In the Review DpC
Respondent No,5, Shri K,K.Das was cleared., It was stated
that he could not be considered in the DEC on 7.1.1988
and that was a mistake and it was exactly for this reason

a review DpPC vas held., This is in order.

16, In the result, the application is dismissed,

»
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