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Shri 3asant Kumar Dash, 
S/o. Late Eanchanidhi Das, 
IflspCtor, Income Tax Department, 
(fax i?ecover), 
0/0-ACIT, Cuttack Circ1e,Cut.ack. 	.... 	Applicant 

By the Applicant 	... 	/s. R.3.Mohapatra,J.K.Nayak, 
D. R.aath, Advocates. 

\lersus 

Union of India represented through 
its Secretary, Ministry of Finance 
(Department of Revenue),New Delhi. 

Central 3oari of Direct Taxes, 
Department of Revenue, 
represented by Ohairman,Ne? Delhi. 

Chief Commissioner, 
Income Tax, Central PVenUe 3uiiding, 
atna,Djst2 Patna,Bihar State. 

Commissianer of Income Tax, 
Orissa, 15, Forest Park, 
BhoanesYar,Dist: Puri,Qrissa St(ate. 

Shri K.K.Das, 
Income Tax Officer, Paraieep, 
At/PO: Paradeep, DiSt:CUttck. 

hri S.S.3askey, 
Tax Recovery OEficer,SaL.oalpur, 
At/po;t) iSt;5arThJ)ajrUr. 

Shri 3iranchi Narayan Dash(3.K.Dash, 
InconE Tax Officer, D.C.AssessrLent, 
Central Re venue Building,Bhuoaneswar, 
Di st-Pur i. 
Sri Umakanta i"Iohanty, 
I-ncOrre Tax Qfficer,ard No5  5, 
Ayunodaya Market, 3hilding, 
Cuttack 
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Shri N. Gupta, 
InCOM Tax Officer, 
O/o:Corrnissioner, Incorre Tax, 
3hubaneswar,Dist;purj. 

Sri 3.N.pati, 
Incor Tax Officer, Uard No.41  
Ottack,Dist :Cuttack. 

Sri D.Panca, 
Iricorre Tax Officer, 
At/PO:Ojs t:3Ol angir. 

Sri 
Income Tax )ff ice r (C. I. 3. & ecovery), 
3hubanesw ar, Di st;purj. 

13 	Sri R.C.Sarangi, 
Incie Tax Officer, 

ard No.2, SariuoalLur, 
At/Po:Djst.Sama1.ur 	 .... 	Respondents 

By the Respondents 	: Mr. i a] Lrishna soy, 
Addt. Counsel, Inecorre Tax. 

S 	 . _._. _ . - . - e - . 	 _. -. _. _•_. -. 	 . _•_.__ 

ORD_ER 

N. 	
In this Petition filed under section 19 

of the Administrative Triounal ]ct,1935, the applicant 

requires a direction to De issued to quash the orders of 

prorntion in Annexures-1,3,4,5,3 and 9. In these 

AnnExures, Respondents 5 to 13 were promoted. The applicant 

further seeks a direction to the Respondents to Consider 

the case of the applicant for promotion to the Post of 

income Tax Officer, Group 0t alongwith said Respondents 

in January, 1933 and in August, 19.0 when the DPC met for 

considering their cases fr promotion and for other 

C)fl5eçuentjl service bcnefjts and financial benefits. 
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The applicant alleges that though he passed 

the departrtental examination for prootic t the Post 

of I.T.O, Gr. '3' in 1987 (examination held oetween 

19.5.1937 to 26,6.1987), the -)PC which met an 7,1.1983 

inrec the case of the petitioner for cisideration. 

2fle aplic ant further alleges that the Revii DP which 

again fret on 3,9.1990 did not also csider the case 

of tte applicant for promotion. His representation has 

een rejected. 

The result of the D.P.C. of I.T.O. Gr. 1 3' 

held in June, 1987 was published in 13.2.1983. The 

as convened On 7.1.1983. It could not possioly 

ijave considered the case of the applicant. The date of 

declrotion of the result of the examination is 

:onclusive and urriisuuted. There is no retrospectivity 

of passing of the examination from the date the 

examintjonwar held. On this ground the app1ic an t's 

case fails. 

The applicant admitted that Respondents 9 to 

13, both inclusive, have passed the deL:artrrnta1 

exiination prior to him. Even the pratL±ion orders of 

eSl.'ofl(efltS 9 to 13 was by the order dated 11.1.1989, 

rior to publication of the results • The applicant's 

coritenti )n is that the prom.iti 	of Liespondents 9 to 13 
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are ef:ective f ran the dcte of their taking over 

charge has n• relevance in this cntet. Thus on 

7.1.1933 when the DP net the aplicant did not 

satiEfy the eligioility conditions. Until the result 

was oificialty announced oy the respective authorities, 

no O[E could ci. aim to hae forekhiledge of the 

result ±.ich was kept in secrecy. The result of the 

a:oreEajd examination waE received from the Directorate 

Of New 	lhi in the OfEice of the COrmuissioner of 

1.2. at 3huoaneswar on 8.2.193.3, 	t best thi 

date could be taken as the ate of pubiication of the 

resilt. This cntentjon therefore is dismissed. 

5. 	 The next contention of the applicant is that 

he was not c -isidered in the DPC which met cn 3.3.190. 

It is stated in pare 3.3 of the counter-affidavit that 

the o 	on 3.3,1990 cisjdered the case of the applicant 

alon'ith respcdents 6 to B and drew up a panel of 

±ive names foltc.ing the guidelines and the vacancy 

Jsit ion, At the same time, the DPC reviewed the finding 

0± the earlier 	which met on 7.1.1933 in respect of 

the case of Shri K.K.Das, ResLondent N0.5. Respondent 

N..5 Shri .K.Das cleared the departrrerital examination 

for romotion to ITO, Gr. 1 31  on 2.7.1935. Inadvertently 

the D2 wich met on 7.1.1983 missed Consideration of 

case, The DP which met on 3.9.1990 reviewed the 

F 
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fincincs of the earlier DP which 't on 7.1.198.3 and 

gave promotion to Shri K.K.Das. Respon0ents in para 

4.3. of the counter-affidavit dri our attentioii to 

the guidelines contained in GLJP and AROM No.22011/ 

30/0-Ett.(D) dated 26.3.1980. This instruction 

inhicates the circumstances Under which a eview 

can be convened. These circumstances are ; 

	

"A. 	Where eligible persons were omitted 
to be Considered; or 

where dneligiole persons were considered 
by mistake; or 

Where the seniority of a person is 
revised with retrospective effect 
resulting in a variance of the 
seniority list placed oefore the )PC;or 

	

o. 	Where Some procedural irrecjtJ.arity 
was committed by the pO; or 

	

E. 	:here adve rse rer:arks in the CRs were 
turned dov,,n or expunged after the DPC 
hod considered the case of the oLficer. 

6. AccOrding to the rest 	hent5, 	a Review Jp 

wa to consider 	the cases of those persons who were 

EljjD1C on thc dateof meeting of the original DP.2 but 

riot thE case s of those persons who oecome eligiole 

suosecucnt1\. It is contended oy the respondents that 

thE..tic.3nt had ge wrong in mixinç UL; Case of 

hci..Das, Respondent No.5 with -Respcndent Nos.6, 7 and 

B. It is statd that ReSpondents 6 to 3 were senior to 
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the app1i.ant and the respondents on 3.8.1990 drew  

u a panel of narrs fDr promotiOn. The applicant's 

cnJidature was not favoured by the said D.P., 

althouçh he was considered alongwith Respondents 6 to 

B. It is emphatically stated by the Respondents that 

no clear vacancywas availa)le in 1989-39 and 1989-90. 

In the year 1988-39, the vacancy on the promotion of 

Shri E..Mohanty, as Assistant Oorrrlibsioner on 31.3.1989 

ws not a regular One and the sarre could not have oeen 

anticipated during the year till 31.3.1989. In the year 

1939-90, a vacancy arose due to promotion of hri Mohanty 

on 31. 3.1989 out the sa:r war not filled in keeping 

inview the taCt that the case of Sh:i P.C. Mishra who was 

placed in a sealed Cover in the year 1936 DPC had to 

be reconsidered because the O, Cuttack by its order 

dated 23.10.198:3 exonerated him from all the charges. 

In fact One post was ais D set apart for him by the 

DpC which net on 3.3.1990 since the matter was under 

process with the Respondents correspoing with Director 

of Incorre Tax vigi1ance). 

7. 	In 1990-1991., ,the re were seven vac ncies, Cne 

vacancy wa for Shri S.C. Mishra, four vacances were due 

to promotion of ITOs to Assistant CommissiDners and two 

clear cut vacancies due to retirerent of two officers. 

Out of seven vacancies, a select panel of five nares 
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'crc drawn up setting apart two vacancies of sealed 

cver cases of chri P.C.Mishra and Sh ri 3.D.Sethy'hD 

i':c re exonerated from all charges in July, 1990 after 

fimclisation of Court Case. Shri Sethi' S case was kept 

in a e10- ed cover by 1987 DPO which met on 7.1.1983. 

S. 	 The ruestiQn is the Situation as on 3.3.190,C) •  
The eview DPO COnsidered the case of Shri E.K.Das. By that 

time, the applicant cleared the Departrnontal 	31uinatjon. 

Shri j.C.Mishra's case was considered in 1986. Because 

of penciency of disciplinary proceedings, the J 	s 

firaings were kept in a sealed cover. He wan admittedly, 

exJnE rated from al l  the charges on 2 3.12.1983. It is 

the contention (D the apalct that his result should 

have been puolished by apening the sealed cover and the 

)ene fit of prcotjon should have oeen granted to him 

ith cffect from the date in 1986 when he was Consi Cred 

o thE 	fhere wa aosolutely no grounc  for keepinQ 

n reserve the vacancy available in 198389 for granting 

him the Oenefjt of promotion by the DPO which was held on 

3.3.199 (pa.ra 3 of the rejoinde.r to th€: Coutier affidavit). 

he next point of the applicn is that when 

Oh t j 3.D Sethi was exonerated in Ju1y,190, his sealed 

COver should h,-ivc been opened imediately. It is contended 

: 
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that there is absolutely no oasis for setting aside 

pOtts either for Ehri P.O. 1ishra or hri i.D.ethy in 

the Ji which was held on 3.8.1990. In the rejoinder to 

the conter-nffjdavjt1  the applicant had clearly drin our 

atentjo to he Suprerre Court Judgtient reorted in 

1991 III VLR (L) P. 93 (Union of India etc. Vs. K.V. 

Jankirarnan Etc.) that m his getting cuplete1y 

exonerated of the charges, he should oe given notional 

promotion from the date from which he should have been 

promoted as determined by the DPC when the result was kept 

in 	sealed cover. It is ctended that the reservatior 

of the vacancies available with effect frx 31.3.1939 

in case of Shri P..Mishra and &hri 3.D.Sethy has no 

jurtifjat ion. It is ctended that thesc two officers 

rhou1d have oeen given the DenEfit of promotion with 

effect fran the date when the DPO met cn 7.1.1993 in 

res - ect of the vacancies availa.le by then • It is 

C Jutcnded that keepinq the 	result in a sealed cover 

DeS not extend 	the date of alleatinc a post. espQdents 

6, 7 and 8 i.e. 	Shri S.. 3askey, 	Shri 3iranchj Narayana 

Jash and Shri Uma.kanta Mohanty admittedly passed the 

ex?inin.atjon on 2.4.1990. They should not have aeon ten 

into consideration for the vacancies avaijaole aefore the 



said date of publication of the result i.e. for the 

vac - ncies available in 1983-39 and 1989-90 and also 

to the vacancies of 1990-91 sh'n in the counter. 

10. 	 •Shri 3,S,Nanda joined as Deputy COtThissiner 

with effect from 28.3,1990 and hri A. Ghosh joined as 

A:sistdnt Corn: issioner cri the sane day. The vacancies 

asisinq out of the etirernt of Shri J,Pani, R.N.Poy 

and 	nri 3.C.Lenka were available on 1St July, 1990 

ISt Cctooer,1990 and 1St February, 1991 respectively. 

It is the cantenti 	of the petitiotr "Taking the 

''ors view of the Iatter, respondents 6,7 and B only 

have been taken into consideration for promoticn to the 
when 

vacancies arising after 2.4.1990adrnitted1y the result 

of the Departrrntal Examination was published by the 

O ormui I oner • In that view of the i,  ate r, the app licnt 

was also eliible for promtin to the vacancy i.e. 

available and a rising out of the promtion of Shri 3.5, 

anda , A. hosh and A. 3ehera. If the applicant's 

o se had Oeen c'sidered in accordance with law for the 

said v acancis, . he should have been definitely 

pr amoted" 

IL, 	 It is next contended that :Ie Shri Sankali 

S-hu, IO had retired on 31.1.1983. Shri S.C.Mohanty 

was. romoted and joined as Assistant Corriiissi oner on 
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31.3,1989, The said tyovacancies should havc .oeen shn 

againt the year 1983-89 and applicant should have oeen 

considered for the said vacancy in the DPO that met on 

3.8.1990. It is submitted that the DPC should have been 

coavened year:i5e to consider the eligible persons for 

promotion to the vacancies avaiiaole during the year. 

The bunching of caidatei for nurnbe r of years in One 

meeting Is: against all canons 	justice, it is argued 

oise panel shouldbe drawn in the vacancy avila'ie 

out Of the canc9idates eligible for such promotion. The 

applicant drew our attention to the guidelines in 

!nexUre_12. His main Contention is that in not 

socifica1ly considering the applicant for the vacancy 

available yearwise i,, for the year 1983-89 and 

1989-90, the respondents 1 to 4 have acted in contravention 

ot law and against the direction issued by the (Overnnt. 

12. 	We have recorded all the contentins of the 

pplicnt. It is 	necessary, hcwever, to confine 

oureivès to his riaIn grievance for which he seeks relief. 

liC Wants a direction to reconsider his case for promotion 

to the Post of I.T.O. Gr. ' 3' when the cases of Respondents 

9 to 13 were taken into c nsideration in January, 1983 
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or by \,: ay of Review in August, 1990. It is admitted by 

the applicant at para-4(II) of the petition that 

Ilondent Nos.9 to 13 had passed the departirental 
A 

examination earlier to him, he could not possibly have 

any grievance against these respndents, we hove already 

held that when the DC was held an 7.1.1983, the 

deartr:ental examination results of the applicant 

w-s not declared. There fore, the up could not have 

considered his cases  with regard to the contentions 

that he should have Deeri considered in the DPC held 

3n 3.3.1990, we have directed pruction of the 

minutes of the tweting of the D.P.CS held cn January, 

1988 and August, 1990. of crucial importance are the 

minutes of the D.P.C. held on 3.3.1990, we noticed from 

the said minutes at para 3 that the case of the appliant 

'a considered but vigilance clearance was not given 

-rid the rore, the applicant' S case was kept in a scaled cover. 

In this pEtiti, the appUcant did not challenge as to 

hethcr the sealed cover procedure adopted by the 

resu)ondents w a in order Or not. ie are, the refore not 

required to adjudicate this cuestion. Most certainly 

ithe r there should oe a criminal charge pending against 

tiie applicant Jr there should have on a charge-sheet 

ior maj or penalties and f.)Ir that pur1 ose the applicant's 

ce must have been kept in a sealed cover. we assume, 

hrefore, that the sealed cover procedure ar3oted was 

legal and :rope r and in that view of the matter we hold 
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that the applicant was duly csidered and he was not 

icnored in the 	C held on 3.8.1990. 

13. 	As the applicant's case has no force inasmuch 

a s that he was properly excluded from the DPO in January, 

1983 and properly cside red in the DPC in August, 

1990, his grievance relating to improper identification 

of vacancies in the years 1983- and 1989 has to be 

mentioned only to be refuted. In para-8 of the counter 

affidavit, the respondents h -ive analysed as to ha the 

vacancies had at isen ye ar-w ise, This was countered in 

a rejoinder. it i true that when the CAT ,Cuttack had 

exOnerated Shri P..Mishra and shri B.D.Sethy, the 

contention of the applic;3nt is that the sealed cover 

should have been opened irnmediaty and the contents 

of the sealed cover should have Oeefl given effect to. 

hri Mishra' s case was considered in 1986 DPC and kept 

in a sealed cover. He was exonerated of the charges on 

23.12.1983, The contentjorj of the applicant is that 

soon after he was cleared, the sealed cover should 

h 	oeen opened and its contents given effect to. 

After a candidate is exonerated, of the charges, a sealed 

cover no doubt has to oe opened. For that the Head of 

the Departant should seek administrative Clearance or 

clarifcatjon and some tirr is needed for cOrrespndence 

oeeen the local office aw the Delhi Office, Even with 
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rccard to opening of a sealed cover, there should be an 

existing post tD grant prorution to the candidate whose 

fate wa8 sealed in a cover. Aatufally, the local Head 

the epartrrnt shall wait upto the tire when such a 

vac:.ncy arises. In 1986, ft ± P.2. Mishra w a s kept in a 

sealed cover. I is nobo3y' S case that a post should be 

kc-p.t vacant from 1986 xiwards oecause noby could have 

rticiated. as t when the canjcate would oe exonerated 

his Charges. I nicy take two e;rs, three years ofi_ 

LiVE years. There frc, there is no need to simulanecxis1y 

EC a eOLt VCOflt dloflg with sealed cover. 

14. 	nce heis exonerated of the charges, sealed 

C vcr -can oe DeC fled but then a post must oe av:dlale 

If a post is not availajie, the authorities have toait 

till such tirre when the post is avaijab le . Since the JP2 

he kept the Case in a sealed cover, in this case, when 

i 	DP2 net in 3.8.90, the contents of the scaled cover 

have oeen given effect to by allocating a post. t do 

not 	e any infirmity in this At any rate, if there is 

:elay the grievances shu1 DE of 5/Shri P.C. Mishra and 

B.D.iethy. We are unable to understand a t 	the 

rplic ant should feel aggrieved aoout it. 

15. 	The 3rief question before Ug is that .jetween 

7.1.1993 and 3.8.1990 was there any posSibility for another 
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JC and was it incumoent on the part of the re sp Lri dents 

to convene a DpO ?. We have noticed that the respondents 

had given an explanation aoout the vacancy position in 

the years 1983-39,1989-90 and 1990-91. ie do not see 

any glaring discrepancy or glaring gaps in the explanation. 

As to when the DPO shti1d he con iened and as to when the 

clear vacancy could be said to exist, there is a very 

well laid out predure. -he la1 Jepartrnental Head, 

the Commissioner of Income Tax and the Chief Corn: issL-ne r 

of Income Tax should examine the vacancy positi -i from 

time to time-: and botain a clearance fr holding a DP.2. 

Uc have not. oeeni shcwn any foundation to shai that there 

is any efDr in the application of this predure. The 

a.1icant cannot compel the Departrint t hold a DPC 

within a few days of the occurrence of the vacancy 

uffjci€nt- time must Cealloved, It is for the Departntal 

I-ic ad to decide and determine the numne r of vacancies and 

tI-c persS in the zcne of cn.sideratjan 	are satisfied 

that the applicant was ca-isidered by the Di oil 3.3.1990 

lis case was kept in a aled cover and subquently he 

Was promoted on 29.7,1991. He cannot complain that his 

seniority was ignored His seniority was ignored 	Cause 

he as the subject matter of a di:cip1inary preeding 

and vigilance enquiry and others junior to him did not 

have to contend with such sturrling blks. We, therefore, 

do not See any justification for directing the resp)nde 
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rc 	rir.e the 6l1Cp' C. CC int he 	h€ld ei the r 

Xi 7.1.1983 or 3.8.1990. Th first Cultentjm of the 

licant to quash the pr:rnotin of respondents 5 to 13 

i equally untena3le. On 3.8.1990, there were two DPOs; 

ne Revi,r DPC and one regular Di. in the Review Dt.2 

C ndent No.5, ShrI K.i<.Das was Cleared. Itwas stated 

tt he could not be csidered in the DPO an 7.1.1938 

:nd that was a mistake and it ar exactly for this reason 

i Leviev iD1- 	: htd. This is in order. 

16. 	In the CCL1t, the j :;i.iCat LnL3 3 s di smi s3ed 

L L 
SAF 	' 

1IE'3p' 	( 7 3NIL Ij2 	j  1 

'-iirYry. 


